





Foreword 


Readers of the Journal will recall that the Autumn 1949 num- 
ber was devoted primarily to a survey of the legislation enacted by 
the Ninety-Eighth General Assembly of Ohio. It is believed that the 
pioneer survey was of real value to the profession—of such value as 
to call for its continuance. The Journal is, accordingly, pleased to 
present in this issue a survey of the enactments of the Ninety- 
Ninth General Assembly of Ohio. 

It is evident that timeliness has much to do with the value of 
a venture of this sort. With that in mind, the Journal has com- 
pleted the current survey in time for publication in the Summer, 
1951 number. It is no inconsiderable task to prepare material of 
this character and the upshot has been that the 1951 Summer is- 
sue will be a little late in publication. Even so, the survey will, on 
this basis, reach members of the bar and other interested persons 
in timely fashion. 

The current survey follows the pattern of the intial effort. No- 
tice is taken of all of the two hundred forty-two acts which were 
finally enacted and not effectively vetoed, with the exception of 
appropriation measures and some statutes of but local interest. A 
number of statutes have been considered of sufficient interest, or 
difficulty, or both, to call for somewhat extended comment. These 
comments constitute the first part of the survey. The remainder 
of the material is in digest form, under an alphabetical arrange- 
ment by subject matter. 

Mr. George W. Stuhldreher and Mr. William E. Rance, serv- 
ing in the capacity of research assistants on the staff of the College 
of Law, and Mr. Frank E. Kane, serving as editor-in-chief of the 
Journal, deserve great credit for their splendid work on the survey. 
Mr. C. William Malone, Mr. Earl E. Miller, Mr. James D. Primm, 
Jr., Mr. Thomas T. Taggart and Mr. George R. Walker, all mem- 
bers of the student editorial board of the Journal made very sub- 
stantial contributions to the survey by preparing much of the di- 
gest material. The Journal is greatly indebted to Mr. Arthur A. 
Schwartz, Director of the Legislative Reference Bureau of Ohio, 
for his characteristically fine cooperation in assisting the Journal 
staff in following the course of proposed legislation during the leg- 
islative session. 

Jefferson B. Fordham 
Dean, College of Law 
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The New Ohio Municipal Court Act 


Rosert L. Witts* 


The new municipal court act is a milestone in the development 
of the Ohio judicial system. It was necessary to overcome many 
obstacles and to resolve many conflicting interests in order to make 
its enactment possible. A high degree of uniformity has been at- 
tained. The statute is well drafted. Provisions which may require 
amendment are relatively minor. They appear to be surprisingly 
few, in view of the number and complexity of the problems involved. 
The sponsors of the Act wisely avoided the inclusion of detailed 
procedural provisions. Such matters can be dealt with more ef- 
fectively in the light of experience under the statute. The Act 
marks a long step forward in the improvement of the administra- 
tion of justice in the municipal courts, where many citizens have 
their only contact with the machinery of the law. 


HisTory 

Beginning in 1910, with the establishment of the Municipal 
Court of Cleveland, the Ohio Legislature had established, by sepa- 
rate acts, thirty-nine municipal courts. Although the provisions of 
the various acts were parallel in many respects, the number of 
divergences was substantial. As a result, the interpretation of a 
provision of one municipal court act would frequently afford little 
guidance to the interpretation of provisions of other municipal 
court acts. The existence of separate municipal court acts created 
legislative drafting problems in connection with the establishment 
of a new municipal court. In the preparation of a new separate 
municipal court act, it was often the practice to include provisions 
from different existing acts, rather than to follow one existing act 
completely. The amendment of existing acts had a tendency to in- 
crease the number of divergences between acts.! 

Such considerations led to the advocacy of a uniform municipal 
court act. In 1949, the 98th General Assembly passed a bill, known 
as Amended Substitute Senate Bill No. 145, which would have 
constituted a uniform municipal court act.2, However, it was vetoed 
by the Governor on July 28, 1949, largely because in his opinion 





*Associate Professor of Law, College of Law, The Ohio State University. 

1The disadvantages of the system of separate municipal court acts were 
discussed comprehensively by Judge Robert L. McBride of the Municipal 
Court of Dayton in two published addresses, Unification of Ohio Municipal 
Courts, 22 Onto Bar 619 (Jan. 30, 1950), and Municipal Court Reform is Neces- 
sary, 23 Outo Bar 679 (Nov. 27, 1950). 

2 The bill was originally drafted by the Bureau of Code Revision at the 
instance of the Legislature. Senate Joint Resolution 17, 97th General Assem- 
bly, 122 Ohio Laws 767 (1947). 
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the bill failed to achieve substantially the goal of uniformity. A 
new bill, House Bill No. 658, 98th General Assembly, was drafted 
to meet the Governor’s objections and introduced near the close 
of the session. It passed the House with the Governor’s endorse- 
ment and commendation, but when it reached the Senate, there 
were not sufficient Senators present to suspend the rules and pass 
it. 

On November 4, 1950, the Council of Delegates of the Ohio 
State Bar Association approved a bill for submission to the 99th 
General Assembly. This bill was substantially the same as House 
Bill No. 658, 98th General Assembly.’ 

The bill was introduced as Senate Bill No. 14 by Senator Mar- 
shall of Franklin County in the 99th General Assembly. It was 
given intensive consideration in the Judiciary Committees of both 
houses, and many suggestions were received. As a result, a con- 
siderable number of amendments were adopted, making a sub- 
stitute bill necessary. The substitute bill, as amended, was passed 
by both houses, approved by the Governor on June 13, 1951, and 
filed in the office of the Secretary of State on June 14, 1951.4 


EFFECTIVE DaTE 


The Act’ was declared to be an emergency measure, and to 
go into immediate effect, in order to afford the opportunity to elect 
judges for the newly established municipal courts at the general 
election in 1951.6 However, the general provisions of the Act do 
not go into effect until January 1, 1952. Section 2 of the Act pro- 
vides that the existing municipal court act sections are repealed 
as of December 31, 1951. The present jurisdiction and procedure 
of the existing municipal courts therefore continue unchanged un- 
til that date.’ Thus, an interim period is established during which 
the practice of the existing municipal courts may be adjusted to 
the provisions of the new law. 


ESTABLISHMENT Or MunicipaL Courts 
Section 1581 of the General Code establishes a municipal court 





3 The discussion herein of the history of this legislation is based in part 
on the article, Proposed Uniform Municipal Court Act, 23 Onro Bar 721 (Dec. 
25, 1950), which contains the text of the recommended bill. 

4 Although the law is sometimes referred to as the “Uniform Municipal 
Court Act,” the word “uniform” was deleted from the title by amendment. 

5 Amended Senate Bill No. 14 will hereinafter be referred to as “the Act.” 

6The nomination and election of judges of municipal courts under the 
Act is discussed in Opinion No. 535 of the Attorney General of Ohio, rendered 
July 14, 1951. The election and appointment of clerks of municipal courts 
under the Act is discussed in Opinion No. 705 of the Attorney General of 
Ohio, rendered September 4, 1951. 

7 Onto Gen. Cope § 1617. 
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in each of fifty-five alphabetically enumerated municipal corpor- 
ations. Sixteen of these courts are newly created by the Act. In 
the future, a new municipal court may be created simply by (1) 
adding the name of the new municipal corporation to the enumer- 
ation in this section, (2) providing for the terms and times of elec- 
tion of judges in Section 1588, and (3) providing for additional 
territorial jurisdiction in Section 1582, if so desired. 


TERRITORY 

The term “territory” is frequently used in the Act. It is defined 
in Section 1583 of the General Code as the “geographical areas 
within which municipal courts have jurisdiction as provided in Sec- 
tions 1581 and 1582.” The territory of the municipal court always 
includes the area comprised within the corporate limits of the 
municipal corporation. Section 1582 provides for additional ter- 
ritorial jurisdiction in the case of a number of municipal courts. 


JUDGES 


Section 1585 of the General Code provides for the number of 
municipal court judges, which is based on the population of the 
territory of the particular municipal court. 

Section 1587 provides that all municipal court judges, includ- 
ing chief justices, shall be elected for terms of six years.’ 

Section 1590 contains an interesting provision for the appoint- 
ment of an “acting judge” when a judge of a municipal court hav- 
ing only one judge is temporarily absent or incapacitated. 

The compensation of municipal judges under the Act is fixed 
by Section 1591, and the compensation of newly-elected judges 
would be governed by the Act. There are certain municipal judges 
whose terms do not expire this year. Sections 1588 and 1617 clear- 
ly provide that the existing terms of municipal judges shall not 
be affected by the Act. It must be assumed that it was the legis- 
lative intent that the salaries of such judges should continue un- 
changed, as an attempt to change their salaries would violate Article 
II, Section 20 of the Ohio Constitution, prohibiting any change in 
the salary of any officer during his existing term. 


CHIEF JUSTICES AND PRESIDING JUDGES 


“In a municipal court having twelve or more judges, one of 
such judges shall be designated as a chief justice, who shall be 





8 Article IV, Section 10 of the Ohio Constitution provides that “all judges, 
other than those provided for in this constitution, shall be elected .... but 
not for a longer term of office than five years.” However, Article XVII, Sec- 
tion 2 provides that the term of office of judges other than those mentioned 
therein “shall be such even number of years not exceeding six (6) years as 
may be prescribed by the general assembly.” 
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elected as such. .. .”? The Municipal Court of Cleveland will be 
the only municipal court which will have a chief justice. 

“In a municipal court having three to eleven judges, the pre- 
siding judge shall be selected by the respective judges of said court 
on the second Monday in January of the even numbered years.”!° 
The judge so selected would not have been elected as a presiding 
judge. However, Section 1591 provides that “the presiding judge 
of a municipal court shall receive an additional five hundred dol- 
lars....” As the selection of the presiding judge, and his conse- 
quent increase in salary, would take place during his term of of- 
fice, the question may be raised as to whether such increase would 
violate Article II, Section 20 uf the Ohio Constitution, supra." 

“In a municipal court having two judges, the judge whose term 
next expires shall be designated as the presiding judge.”!? A similar 
constitutional question may arise as to the additional compensation 
of such a presiding judge, although the automatic method of selec- 
tion would perhaps be a basis for distinction. 

The relationship of the judges of a multi-judge municipal court 
is further regulated by Sections 1600 and 1601. 


Maximum PeEcuntAry LIMITATION ON JURISDICTION 

Section 1593 of the General Code provides that a municipal 
court shall have original jurisdiction in cases where the amount 
claimed by any party, or the value of personal property sought to 
be recovered, does not exceed $2,000.00. (An exception is made in 
the case of the Municipal Court of Cleveland, in which the maxi- 
mum is $5,000.00.) This represents an increase in the maximum 
jurisdiction of most municipal courts. The effect of this jurisdic- 
tional limitation on counterclaims is discussed infra. Section 
1602(F) provides that “when the amount due either party exceeds. 
the sum for which a municipal court is authorized to enter judg- 
ment, such party may in writing remit the excess and judgment 
[may?] be entered for the residue.” 





9 Onto Gen. Cove § 1589. 

10 Ibid. 

11In State ex rel. Mack v. Guckenberger, 139 Ohio St. 273, 39 N.E. 2d 840 
(1942), it was held that a statute, effective before the commencement of the 
term of a common pleas judge whereby his compensation is automatically 
increased during his term by reason of the increase in the population of his 
county, is not in conflict with Article IV, Section 14 of the Ohio Constitution. 
Even if the principle of this case is applicable to newly elected municipal 
judges, it could hardly be contended that it is applicable to municipal judges 
elected prior to June 13, 1951, the effective date of the Act, whose terms con- 
tinue beyond January 1, 1952. 

12 Onto Gen. Cope § 1589. 
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OrricGInaAL Crvit JURISDICTION WITHIN TERRITORY AND 
Wrruin County 

Although the municipal court is a court of record, it is not a 
court of general jurisdiction, and therefore has only such jurisdic- 
tion as may be conferred by law. Civil jurisdiction is conferred on 
the municipal court by Sections 1594 and 1595 of the General Code, 
subject to the $2,000.00 maximum established by Section 1593. 
Section 1594 provides for the jurisdiction of a municipal court with- 
in its territory, and Section 1595 provides for the jurisdiction of a 
municipal court within the county or counties in which its territory 
is situated. The county wide jurisdiction is narrower in scope than 
the jurisdiction within the territory. 


(1) Civil Jurisdiction Within Territory 

Section 1594 of the General Code, providing for the civil juris- 
diction of the municipal court within its territory, conforms rather 
closely to the provisions of most of the old separate municipal 
court acts. Important exceptiuns are made as to the municipal 
court of Cleveland. 


(2) Civil Jurisdiction Within County 

Section 1595 of the General Code, providing for the civil juris- 
diction of the municipal court within the county, contains several! 
provisions which were found in most of the old separate municipal 
court acts. However, certain provisions deserve particular men- 
tion. 

Sub-section (D) of Section 1595 confers county wide jurisdic- 
tion on the municipal court “in any civil action or proceeding at 
law in which the subject matter of the action or proceeding is lo- 
cated within the territory or when the defendant or some one of 
the defendants resides or is served with summons within the terri- 
tory.” Thus, if there are two defendants, and Defendant 1 is served 
within the territory, and Defendant 2 is served outside the territory 
but within the county, the municipal court has jurisdiction, under 
sub-section (D). If Defendant 2 cannot be served within the coun- 
ty, the case does not come within sub-section (D), but it would 
seem that the court could acquire jurisdiction of Defendant 2 by 
issuing summons to the sheriff of his county under Section 1603. 
As in the case of most procedural legislation, the Act does not 
purport to distinguish between the following concepts: (1) juris- 
diction of the subject matter; (2) jurisdiction of the person of the 
defendant; and (3) venue. Therefore, the usual venue-jurisdiction 
confusion may be anticipated.'5 





13 See Wills, The Effect of Improper Venue Upon Jurisdiction of the Per- 
son and Jurisdiction of the Subject Matter, 11 Onto Sr. L. J. 291 (1950), and 
Stevens, Venue Statutes: Diagnosis and Proposed Cure, 49 Micn. L. Rev. 307 
(1951). 
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Sub-section (E) of Section 1595 confers county wide jurisdic- 
tion on the municipal court “in all civil actions for the recovery of 
money only where the amount claimed by the plaintiff exceeds 
the exclusive jurisdiction of justices of the peace.”!4 This would 
seem to permit a suit for $100.01 or more against a defendant who 
is served within the county but outside the territory. However, 
if there are two defendants, and Defendant 1 is served within the 
county but outside the territory, and Defendant 2 is outside the 
county, Section 1603 does not permit the issuance of summons to 
his county, as such issuance is restricted to cases in which, inter 
alia, “. .. a defendant . . . is served with summons within said ter- 
ritory ....” (Emphasis supplied.) It is questionable whether Sec- 
tion 11282 would justify service on Defendant 2 in this situation. 

Sub-section (H) of Section 1595 confers county wide jurisdic- 
tion on the municipal court “in any action for injury to person or 
property caused by the negligent operation of a motor vehicle, as 
provided by Sections 6308 and 6308-1 of the General Code.” Ap- 
parently the effect of this sub-section is that if an injury to person 
or property is caused by the negligent operation of a motor vehicle 
within the county, an action for such injury may be brought in a 
municipal court in the county. Summons may be issued to the 
sheriff of another county, or, if the defendant is a non-resident of 
the state, service may be made under the non-resident motorist 
statutes. !5 


PRACTICE AND PROCEDURE IN CiviL ACTIONS 


Sections 1597 and 1599 of the General Code, construed togeth- 
er, in effect provide that practice and procedure in civil actions in 
the municipal court shall be controlled (1) by the Act itself; (2) if 
no provision in the Act is applicable, by common pleas court statutes; 
(3) if neither, then by justice of the peace statutes; (4) if none of 
the foregoing, by local rule of court. Thus, in a forcible entry and 
detainer action, any matter which is not covered by the Act itself 
would be controlled by justice of the peace statutes, as no proce- 
dure is provided for such actions in the court of common pleas. 





14 Thus, in most actions, when the amount claimed is between $100.01 and 
$300.00, both inclusive, the court of common pleas, the municipal court, and 
the justice of the peace have concurrent jurisdiction. While this may result 
in some cases being filed in the municipal court rather than with the justice 
of the peace, the exclusive original jurisdiction of the justice of the peace, out- 
side the territory of the municipal court, is left unchanged. For example, in 
an action on an account for less than $100.01, if the defendant may be served 
only in the county outside the territory, the jurisdiction of the justice of the 
peace is exclusive. 


15 Onto Gen. Cove § 6308-1 et seq. 
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(1) Commencement of Actions 

Section 1602 of the General Code provides that actions in the 
municipal court “shall be commenced by filing a petition upon 
which summons shall be issued by the clerk.” Thus, so far as the 
Act is concerned, it is unnecessary to file a precipe for the issuance 
of summons. This provision is similar to Rules 3 and 4 of the Fed- 
eral Rules of Civil Procedure. It is likely that local rules of court 
will be adopted as to the manner of indicating to the clerk the type 
of service desired by the plaintiff. 

Thus, the commencement of an action in municipal court dif- 
fers from the commencement of an action in the court of common 
pleas. Section 11279 of the General Code, governing procedure in 
the court of common pleas, provides: 

A civil action must be commenced by filing in the office of 

the clerk of the proper court a petition, and causing a sum- 

mons to be issued thereon. 

By reason of the wording of Section 1602 it would seem that upon 
the filing of the petition in municipal court, the action is com- 
menced for any purpose for which a special rule has not been es- 
tablished. Thus, upon the filing of the petition, the action is prob- 
ably commenced within the meaning of Section 11819, which pro- 
vides that “in a civil action for the recovery of money, at or after 
its commencement, the plaintiff may have an attachment... .” (Em- 
phasis supplied.) However, there would ordinarily be no reason 
why the plaintiff’s attorney could not make certain that summons 
had been issued before obtaining an attachment. This should avoid 
any question as to whether the attachment was premature.!® 

A special rule, however, has long been established as to when 
an action is commenced for the purpose of tolling the statute of 
limitations. This rule is set forth in Sections 11230 and 11231 of 
the General Code. In view of the second paragraph of Section 
1599, this special rule is probably applicable to the municipal court. 





16In Consumers Plumbing and Heating Supply Co. v. Chicago Pottery Co., 
155 Ohio St. 373, 98 N.E. 2d 823 (1951), the court held that within the purview 
of Section 11819 of the General Code, “an action is commenced when a peti- 
tion is filed in the proper court and a summons issued thereon.” The court 
rejected the argument that the attachment was premature because it was issued 
prior to the date of the first publication of notice in constructive service. Al- 
though the case involved an action against a foreign corporation upon which 
personal service could not be had within the state, the unqualified language 
of the first paragraph of the syllabus indicates that it would not be restricted 
to such a situation. It is to be hoped that the decision indicates that the trouble- 
some distinction between “time of commencement” and “manner of commence- 
ment” suggested in Crandall v. Irwin, 139 Ohio St. 463, 40 N.E. 2d 933 (1942), 
and Pilgrim Distributing Corp. v. Galsworthy, Inc., 148 Ohio St. 567, 76 N.E. 
2d 382 (1947) has been abandoned, or at least that the distinction will be con- 
fined to statute of limitations problems, where it is probably harmless. 
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If so, the mere filing of a petition in municipal court, without more, 
would not be sufficient to toll the statute of limitations. 

A special rule is established by the Act itself as to when an 
action is commenced for the purpose of establishing lis pendens. 
Section 1606 provides in part: 

An action is pending so as to charge third persons with 

notice of its pendency when summons has been served or 


the first publication made.... 
The language of this section differs from the language of the com- 


mon pleas court lis pendens statute, Section 11300, in the addition 
of the significant word “first” before the word “publication.” 


(2) Service of Summons. 

Section 1603 of the General Code provides that service shall 
be made in the manner provided for service in the court of com- 
mon pleas. Apparently the reference to common pleas procedure 
is broad enough to include Section 11297-1, authorizing courts to 
provide, by rule, for service by mail, particularly in view of the 
reference to the municipal court in the latter section. Mail service 
is widely employed in municipal courts at present. 

Section 1603 empowers the bailiff of the municipal court to 
serve process within the county or counties in which the court is 
situated, thus making it unnecessary to issue process to the sheriff 
of the county. However, if process is to be served in another coun- 
ty, it must be issued to the sheriff of that county. 


(3) Pleadings. ; 

Except for the reference to the petition in Section 1602 of the 
General Code, the Act is silent on the subject of pleadings. There- 
fore, under Section 1599, the statutory provisions for pleadings in 
the court of common pleas would be applicable to the municipal 
court. Any municipal court rule in conflict with the common pleas 
statutes would be invalid. For example, existing Rule 15 of the 
Municipal Court of Columbus provides that a reply shall not be 
required. This local rule is inconsistent with Section 11326, pro- 
viding for a reply in actions in the court of common pleas, and 
would therefore probably be abrogated by Section 1599. 


(4) Trial. 

Except for the matter of jury trials, the Act is silent on the 
subject of trial, and therefore this subject would be governed by 
the statutory provisions for the court of common pleas. The Act 
provides that any cause in a municipal court “shall be tried to the 
court unless a jury trial be demanded in writing by a party entitled 
to the same.”!”? This is similar to Rule 38(d) of the Federal Rules 
of Civil Procedure, and is contrary to the rule in the court of com- 





17 Onto Gen. Cope § 1604. 
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mon pleas that a party entitled to a trial by jury loses such right 
only by waiver.'® 

In the enumeration of powers in Section 1596 of the General 
Code, the municipal court is empowered to “grant a new trial or 
motion in arrest of judgment, vacate or modify a judgment,” etc., 
but is not expressly authorized to grant a motion for judgment not- 
withstanding the verdict. Nevertheless, the municipal court prob- 
ably has the power to grant such a motion, either by virtue of the 
catch-all provision at the end of Sub-section (A), or by virtue of 
the second paragraph of Section 1599, which provides that in the 
absence of a special provision in the Act, “the practice and proce- 
dure shall be the same as is provided for in courts of common pleas.” 


(5) Counterclaims. 

Whenever a court is established with a maximum pecuniary 
limitation upon its jurisdiction, the problem arises as to the method 
of providing for counterclaims in excess of the maximum. The 
problem has been handled in various ways.'!? Under the Act, the 
defendant in an action in municipal court who has a counterclaim 
in excess of $2,000.00 may take one of three courses: (1) He may 
counterclaim for the full amount, in which event the municipal 
judge (except in the Cleveland municipal court) must certify the 
proceedings in the case to the court of common pleas, pursuant to 
Sub-section (E) of Section 1602 of the General Code. (2) He may 
remit the excess over $2,000.00, and judgment may be entered on 
his counterclaim for the residue, pursuant to the first sentence of 
Sub-section (F). The sub-section does not indicate at what stage 
of the case the remission may or must be made. (3) He may “at 
his option, withhold setting up any statement of counterclaim and 
make the same the subject of a separate action,” pursuant to the 
second sentence of Sub-section (F). Thus the use of the counter- 
claim is permissive. The compulsory counterclaim, employed in the 
Federal Rules of Civil Procedure, was not adopted in the Act. 

If the defendant takes the first course, and counterclaims for 
more than $2,000.00, the language of Sub-section (E), taken literal- 
ly, imposes an absolute duty on the municipal judge to certify the 
“proceedings in the case” to the court of common pleas. However, 
the municipal court probably has the power to protect its jurisdic- 
tion by refusing to certify if the defendant’s claim of more than 
$2,000.00 is obviously not made in good faith. Although the federal 





18 Onto Gen. Cone § 11421-1. 

19For example, in the case of justices of the peace, Section 10379 of the 
General Code provides that the defendant need not remit the excess of his 
claim over the jurisdictional maximum, and that a recovery for any part of 
the amount actually set up by the defendant shall not be a bar to his subse- 
quent action for the amount over the jurisdictional maximum. 
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jurisdictional statutes are similarly unqualified, the federal courts 
have refused jurisdiction “if, from the face of the pleadings, it is ap- 
parent, to a legal certainty, that the plaintiff cannot recover the 
amount claimed or if, from the proofs, the court is satisfied to a like 
certainty that the plaintiff never was entitled to recover that 
amount, and that his claim was therefore colorable for the purpose 
of conferring jurisdiction. . . .”?° 

If the case is one which should be certified under Sub-section 
(E), apparently no motion by the defendant is necessary, as the 
statute imposes the duty directly upon the municipal judge, and he 
probably has no jurisdiction to proceed further, except to certify. 
However, if the judge does not certify promptly, a written motion 
to certify should be filed, to keep the record clear and to avoid con- 
fusion. 

Presumably the certification itself should be by docket entry. 
The procedure upon certification to the court of common pleas is 
set forth in Section 1602(G) of the General Code, which provides 
in general that the clerk of the municipal court shall transmit the 
original papers and a certified transcript of the journal entries to 
the clerk of the court of common pleas. Sub-section (G) concludes 
with this sentence: 

The case shall then proceed as if it has [had?] been com- 


menced originally in the court of common pleas. 
By this it is probably meant merely that the further proceedings 


in the court of common pleas shall be in accordance with the pro- 
cedure of that court. It was certainly not meant by this provision 
to upset retroactively the validity or correctness of any step which 
was taken in the municipal court, in accordance with the procedure 
of that court, prior to certification. Thus, if plaintiff’s petition in 
the municipal court prayed for less than $100.01, the minimum juris- 
diction of the court of common pleas, the latter court, after certifi- 
cation, would nevertheless have jurisdiction of plaintiff’s claim. 
The court of common pleas would take the case in the condition it 
was at the time of certification. If this approach is correct, it would 
probably follow that if, upon the pleadings filed in municipal court, 
that court would have taken judicial notice of a municipal ordi- 
nance, the court of common pleas should likewise take such judicial 
notice after the case is certified to it.21 This point should probably 





20 St. Paul Mercury Indemnity Co. v. Red Cab Co., 303 U.S. 283 (1938). 

21In Orose v. Hodge Drive-It-Yourself Co., 132 Ohio St. 607, 9 N.E. 2d 
671 (1937), the supreme court held that “an appellate court, in reviewing the 
judgment of a municipal court on questions of law, may take judicial notice 
of an ordinance of which the municipal court did and was entitled to take 
notice.” However, the certification procedure differs basically from an appeal. 
It is more nearly analogous to the removal of an action from state court to 
federal court. 
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be clarified by an amendment. Until it is clarified by amendment 
or judicial construction, the safe course will be to amend the plead- 
ings in the court of common pleas so as to plead applicable munici- 
pal ordinances. 

The defendant may choose the third course, as described supra, 
and instead of counterclaiming, bring a separate suit on his claim 
against the plaintiff. One possible motive for this would be to ob- 
tain a different venue for the separate suit. Another possible mo- 
tive would be to delay bringing action on a personal injury claim 
until the extent of the injuries could be more accurately deter- 
mined. If the defendant does, for any reason, bring a separate suit, 
both parties should bear in mind the possibility that the litigation 
and determination of certain issues in the first action may be con- 
clusive on the parties in the second action.22 As an example, we 
may consider the common case of the collision of two automobiles, 
one owned and operated by the plaintiff, the other owned and op- 
erated by the defendant. If the issue of the negligence of the de- 
fendant is litigated in the first action in municipal court, and the 
court determines that the defendant was negligent, such determina- 
tion would be conclusive against the defendant on that issue in the 
second action. 

In such a second action, the question may also arise as to 
whether the plaintiff in the second action (who was the defendant 
in the first action in municipal court) may recover his costs in the 
subsequent action, even if successful. This question results from 
the provisions of Section 11624 of the General Code.*5 As Section 
1602(F) is a special provision, and unqualifiedly permits the de- 
fendant to bring a separate action, the second paragraph of Section 
1599 might require that the special provision be applied to the ex- 
clusion of Section 11624. 


(6) Attachment and Garnishment. 

By reason of the second paragraph of Section 1599 of the Gen- 
eral Code, the procedure for attachment and garnishment in munici- 
pal court will in general conform to the statutes governing attach- 
ment and garnishment in the court of common pleas. 

This general rule of conformity will make applicable to munici- 





22 This principle has been described as “estoppel by judgment” in Vasu v. 
Kohlers, Inc., 145 Ohio St. 321, 344, 61 N.E. 2d 707 (1945). The term “collateral 
estoppel” has been employed in the Restatement of Judgments (1942). A gen- 
eral discussion may be found in Scott, Collateral Estoppel by Judgment, 56 
Harv. L. Rev. 1 (1942). 

23 This section provides in part: “If a defendant omits to set up a counter- 
claim he cannot recover costs against the plaintiff in any subsequent action 
thereon.” A recent application of the statute may be found in Lyons, Exr., v. 
Garnette, 88 Ohio App. 543, 98 N.E. 2d 346 (1950), which also discusses the 
estoppel by judgment principle. 
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pal courts newly enacted Section 11828-1 of the General Code,”* 
requiring that a written demand be served on the debtor at least 
five days before seeking an order of attachment or an order in aid 
of execution against personal earnings. Such notice has previously 
been required in similar proceedings before justices of the peace by 
Section 10272. When, in an action in municipal court, such demand 
has been made, pursuant to Section 11828-1, the further provisions 
of this statute give “the judge of the municipal court within this 
state in whose jurisdiction he resides” authority to appoint a trus- 
tee as provided for in Section 11728-1. The procedure in connec- 
tion with the trusteeship would be governed by Section 11728-1. 


Although, as stated previously, the procedure for attachment 
and garnishment in municipal court will in general conform to the 
common pleas court procedure, Section 1602(B) requires that in 
such proceedings in municipal court, “a true copy of the affidavit 
shall be served with the summons and order of attachment or gar- 
nishment.” 


(7) Terms of Court Abolished. 


An interesting and salutary reform is accomplished by Sec- 
tion 1608 of the General Code, which provides: 

There shall be no term in municipal court, but for the pur- 

pose of computing time, ninety days following judgment 

shall be considered within term and time thereafter shall be 

considered after term.. 


Although the language of the section is not as explicit as might be 
desired,?5 it undoubtedly will accomplish its purpose. That pur- 
pose is to allow a uniform period of ninety days within which the 
party against whom a judgment has been entered may move for its 
vacation or modification as if he were still “in term.” It has been 
fairly common practice for plaintiffs to cause the entry of judg- 
ments, particularly default and cognovit judgments, to be made 
near the close of a term. As a result, it is often difficult or impos- 
sible for the defendant to move for vacation or modification with- 
in term, and he is therefore relegated to the more rigorous pro- 
cedure which must be pursued after term. Section 1608 should 
prevent this tactic in municipal court. 





24House Bill No. 209, 99th General Assembly, effective date August 8, 
1951, discussed elsewhere in this issue. 

25 The phraseology of Section 452 of Title 28 of the United States Code, 
and Rules 6(c) and 60(b) of the Federal Rules of Civil Procedure, which were 
drafted with a similar objective in view, seems preferable. A somewhat differ- 
ent approach is taken in the federal statute and rules. They do not abolish 
terms of court, but provide that the time for the taking of any proceeding, 
or the power of a court to act, is not affected by the continued existence or 
expiration of a term of court. 
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APPEALS From THE MuniciPaL Court 1n Crivit ACTIONS 


(1) In General. 

The various separate municipal court acts differed widely in 
their provisions relative to appeais from such courts. This lack of 
uniformity lessened the value as a precedent of a decision constru- 
ing a provision of one municipal court act. It also created a con- 
stitutional problem, in view of the existence of Section 11215 of the 
General Code, discussed infra, in that the statutory appellate juris- 
diction of the court of common pleas was not uniform throughout 
the state. This possibly violated the provision of Article II, Section 
26 of the Ohio Constitution, requiring that “all laws, of a general 
nature, shall have a uniform operation throughout the State.” The 
Act avoids these difficulties, as the appeal provisions are uniformly 
applicable to all municipal courts throughout the state. 

Section 1609 of the General Code provides in part as follows: 


Appeals from the municipal court may be taken as follows: 

(A) Such appeals may be taken either to the court of 
common pleas or to the court of appeals as provided by sec- 
tions 12223-1 to 12223-40, inclusive, and sections 13459-1 to 
13459-14, inclusive, of the General Code. 

The word “appeals” in Section 1609 is undoubtedly used in the 


generic sense, including both (1) appeals on questions of law and 
(2) appeals on questions of law and fact. The word is thus de- 
fined in Section 12223-1, the first section of the Appellate Procedure 
Act. 


(2) Appeal on Questions of Law to The Court of Appeals. 

Undoubtedly it is possible to appeal on questions of law di- 
rectly from the municipal court to the court of appeals. Section 
1609, quoted supra, authorizes appeals from the municipal court 
to the court of appeals. However, Section 1609 is probably not self- 
executing. That is, it does not, ex proprio vigore, confer jurisdic- 
tion upon the court of appeals to review judgments of the munici- 
pal court, pursuant to Article IV, Section 6 of the Ohio Constitu- 
tion, as amended effective January 1, 1945. If Section 1609 were 
self-executing, this would lead to the consequence that an appeal 
on questions of law and fact might always be taken from the munici- 
pal court to the court of appeals, even in a non-chancery case. Such 
a result was surely not intended. 


However, even though Section 1609 is not self-executing, the 
statutes referred to therein include Section 12223-27. That section 
authorizes the court of appeals to review “a judgment rendered or 
final order made by a court of common pleas, a probate court or 
by any other court of record . . . upon an appeal on questions of 
law. . . .” (Emphasis supplied.) As the municipal court is a court 
of record, it would be comprehended within the terms of Section 
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12223-27. Section 12223-27 is clearly self-executing. Thus an ap- 
peal on questions of law from the municipal court to the court of 
appeals is plainly authorized by Section 12223-27. In view of the 
ample statutory basis for this mode of review, it is probably un- 
necessary to consider whether the constitutional jurisdiction of the 
court of appeals to review judgments of the municipal court on 
questions of law, which existed prior to 1945,’° still continues. 


(3) Appeal on Questions of Law and Fact to The Court of Appeals. 

In the event of the trial of a chancery case in the municipal 
court, it is possible to appeal directly from the municipal court to 
the court of appeals on questions of law and fact, as the court of 
appeals still has “appellate jurisdiction in the trial of chancery 
cases” as formerly provided in Article IV, Section 6 of the Ohio 
Constitution.?” As stated supra, although Section 1609 should be 
construed to authorize appeals on questions of law and fact, it is 
probably not self-executing, and therefore could not be regarded 
as the basis for this mode of review in the court of appeals. Fur- 
thermore, although Section 1609 refers to Section 12223-22, relat- 
ing to appeals on questions of law and fact, the latter section is 
obviously not self-executing. 


(4) Appeals on Questions of Law to The Court of Common Pleas. 
It seems clear that it is possible to appeal to the court of com- 
mon pleas on questions of law from any judgment or final order 
of the municipal court. Section 12223-23 of the General Code, re- 
ferred to in Section 1609, quoted supra, provides that “a judgment 
rendered or final order made by a justice of the peace or any other 
tribunal. . . inferior to the court of common pleas, may be reversed, 
vacated or modified by common pleas court upon an appeal on ques- 
tions of law.”’8 (Emphasis supplied.) Experience under the Act 
will no doubt demonstrate whether it is desirable to permit appeals 
on questions of law from the municipal court to the court of com- 





26 See Cincinnati Polyclinic v. Balch, 92 Ohio St. 415, 111 N.E. 159 (1915). 

27 Youngstown Municipal Ry. Co. v. Youngstown, 147 Ohio St. 221, 70 N.E. 
2d 649 (1946) held that until the General Assembly changes the appellate 
jurisdiction of the court of appeals in the trial of chancery cases, such juris- 
diction remains as it was at the time of the amendment to Article IV, Section 
6 of the Ohio Constitution, effective January 1, 1945. Prior to the 1945 amend- 
ment the supreme court had held, in Commonwealth Oil Co. v. Turk, 118 Ohio 
St. 273, 160 N.E. 856 (1928), that in a chancery case an “appeal” (which would 
now be described as an “appeal on questions of law and fact”) might be taken 
from the municipal court to the court of appeals. 

28 In Hess v. Devou, 112 Ohio St. 1, 146 N.E. 311 (1925) the supreme court 
held that former Section 12241 of the General Code, now Section 12223-23, 
conferred upon the court of common pleas jurisdiction to review judgments 
of municipal courts on error, and held further that it did not violate Article 
IV, Section 6 of the Ohio Constitution. 
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mon pleas. Although it may be a convenience to the litigants in 
some cases, it adds one appeal stage, as the party who loses in the 
court of common pleas may prosecute a further appeal to the court 
of appeals. Such an appeal might therefore lend itself to delaying 


tactics. 


(5) Appeals on Questions of Law and Fact to The Court of Com- 
mon Pleas. 

It is not clear whether it is possible to appeal from a judgment 
of the municipal court to the court of common pleas on questions 
of law and fact. The bill approved by the Council of Delegates of 
the Ohio State Bar Association on November 4, 195029 contained 
the following provision: 

Sec. 1609. Appeals from the municipal court may be taken 


as follows: 
(A) No appeals on questions of law and fact shall be 


permitted, except in those cases where the equitable juris- 
diction of the court has been invoked. An appeal on ques- 
tions of law shall be taken to the court of appeals from a 
final order, judgment, or decree of the municipal court as 
provided by sections 12223-1 to 12223-40, inclusive of the 
General Code. An appeal in a criminal case shall be taken 
only to the court of appeals and the procedure shall be 
governed by sections 13459-1 to 13459-14, inclusive, of the 
General Code. 
However, paragraph (A) of the bill was completely rewritten by 
the time Substitute Senate Bill No. 14 was introduced. In the sub- 
stitute bill, paragraph (A) appeared in its final form, without the 
express prohibition on appeals on questions of law and fact, and 
with the authorization of appeals to the court of common pleas. 
The change in paragraph (A) was probably made by amendment 
in the Senate, subsequent to the introduction of original Senate 
Bill No. 14. 
As a result of the drastic amendment of Section 1609, there is 
a distinct possibility that an appeal may be taken from the munici- 
pal court to the court of common pleas on questions of law and 
fact. As stated supra, although Section 1609 should be construed 
to authorize appeals on questions of law and fact, it is probably 
not self-executing, and therefore could not be regarded as the basis 
for this mode of review in the court of common pleas. However, 
the statutes referred to in Section 1699 include Section 12223-22, 
which provides in part that appeals on questions of law and fact 
may be taken “from any court, tribunal, commission or officer to 
any court of record as may be provided by law.” (Emphasis sup- 
plied.) This section is obviously not self-executing. However, it 
is probable that the phrase, “as may be provided by law” refers, 





29 Supra, note 3. 
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inter alia, to Section 11215, providing for the civil jurisdiction of 
the court of common pleas. The latter section provides in part: 
The court of common pleas shall have. . . appellate jurisdic- 
tion from the decision of county commissioners, justices of 
the peace, and other inferior courts in the proper county, 
in all civil cases, subject to the regulations provided by law. 


The term “appellate jurisdiction,” having been employed in the 
statute prior to the Appellate Procedure Act, obviously means juris- 
diction to entertain an appeal on questions of law and fact.°° 
The effect of Section 11215 was considered in cases arising 
under certain former municipal court acts which contained no ex- 
press provisions either affirming or denying the right to appeal 
from the particular municipal court to the court of common pleas 
on questions of law and fact. The decisions were conflicting“! In 
spite of this conflict, the question seems never to have been con- 
sidered by the supreme court.’? It has been argued that the legisla- 
tive history of Section 11215 indicates that it is not self-executing.** 





30The term “appellate jurisdiction,” as employed in Section 11215 of the 
General Code, was so construed in Bates v. Boutelle, 68 Ohio App. 11, 38 N.E. 
2d 420 (1939), and Northern Ohio Dry Cleaners, Inc. v. Givner, 32 Ohio L. 
Abs. 362 (1939). The term “appellate jurisdiction in the trial of chancery 
cases,” employed in Article IV, Section 2 of the Ohio Constitution prior to 
1945, was repeatedly construed to mean what would now be described as juris- 
diction to review on questions of law and fact. See, e.g., Kiriakis v. Fountas, 
109 Ohio St. 553, 143 N.E. 129 (1924). 

31 The following cases held- that there was a right to appeal from the mu- 
nicipal court to the court of common pleas on questions of law and fact; 
DeWolfe v. Ottgen, 71 Ohio App. 380, 50 N.E. 2d 180 (1942), originating in the 
Municipal Court of Toledo; Bates v. Boutelle, supra, note 30, originating in 
the Municipal Court of Steubenville; Northern Ohio Dry Cleaners, Inc. v. 
Givner, supra, note 30, originating in the Municipal Court of Lorain; Wood- 
ward v. Hafely, 20 Ohio L. Abs. 256 (1935), originating in the Municipal Court 
of Lorain; Weber v. Eppstein, 34 Ohio App. 10, 170 N.E. 191 (1929), originating 
in the Municipal Court of Canton. In Doll v. Williams, (unreported) Franklin 
County Common Pleas, No. 124,755, decided February 4, 1930, originating in 
the Municipal Court of Columbus, it was held that a limitation on the right 
of appeal (ie., on questions of law and fact) from the Municipal Court of 
Columbus to the court of common pleas, contained in former Section 1558-75 (a) 
was unconstitutional. 

Other cases, all originating in the Municipal Court of Cincinnati, held that 
there was no right to appeal to the court of common pleas on questions of 
law and fact. Sroufe v. Guttman, 65 Ohio App. 556, 32 N.E. 2d 444 (1940); 
Weaver v. Reichert, 32 N.E. 2d 422 (full opinion), 2 Ohio L. Abs. 697 (abstract- 
ed opinion), motion te certify overruled November 4, 1924; Kappner v. Dolan, 
23 Ohio L. Abs. 555, 8 Ohio Op. 275 (1937). 

32 In 1924, the supreme court overruled a motion to certify in Weaver v. 
Reichert, supra, note 31, but the conflict apparently had not developed at that 
time. 

33 House, De Novo Appeals From Municipal Courts to Common Pleas 
Courts in Ohio, 17 U. or Cin. L. Rev. 159, 36 Ohio Op. 395 (1948). 
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The same writer further argues that the supreme court ignored 
Section 11215 of the General Code, in Hess v. Devou,*4 because 
that statute is not self-executing. As against this second conten- 
tion, it may be urged that in Hess v. Devou the question before the 
court was whether proceedings in error (which would now be de- 
scribed as an “appeal on questions of law”) could be taken from 
the Municipal Court of Cincinnati to the court of common pleas. 
This specific type of review was described explicitly in former Sec- 
tion 12241, now Section 12223-23 of the General Code. Therefore, 
there was no occasion for the supreme court to refer to Section 
11215 as the term “appellate jurisdiction” in the latter section, as 
has been stated supra, plainly contemplates the type of review 
which would now be described as an “appeal on questions of law 
and fact.” 

If the Act authorizes appeals on questions of law and fact from 
the municipal court to the court of common pleas, this is contrary 
to the general tenor of the Act, which clearly manifests an inten- 
tion to create a court of record, capable of administering justice ac- 
cording to the standards of the court of common pleas. It is sub- 
mitted that the Act should be amended to make it clear that ap- 
peals on questions of law and fact to the court of common pleas are 
not permitted. 


CRIMINAL JURISDICTION OF THE MuntcirpAL Court 

The criminal jurisdiction of the municipal court is governed by 
Sections 1584 and 1598 of the General Code. It may be outlined as 
follows: 

A. Final jurisdiction of: 

1. The violation of any ordinance of any municipality within 

its territory. 

2. Any misdemeanor committed within its territory. 

3. Crimes and offenses committed within the county which 
are now or may hereafter be within the county wide final 
jurisdiction of justices of the peace. 

B. Preliminary jurisdiction of: 

1. Felonies committed within its territory. 

2. Crimes and offenses committed within the county which 
are now or may hereafter be within the county wide pre- 
liminary jurisdiction of justices of the peace. 

With reference to A,3, and B,2, of the outline, supra, it is as- 
sumed that the last sentence of Section 1598, conferring upon the 
municipal courts county wide jurisdiction of crimes and offenses 
which are within the county wide jurisdiction of justices of the 
peace, contemplates both preliminary and final jurisdiction. In that 





34 Supra, note 28. 
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connection, it should be noted that the general statute providing for 
the jurisdiction of justices of the peace in criminal matters*5 confers 
county wide preliminary jurisdiction on the justice of the peace only 
upon affidavit filed by certain persons and officers, and only “in 
the event there is no other court of concurrent juisdiction other than 
the common pleas court, police court or mayor’s court.” The At- 
torney General has ruled that a municipal court is a “court of con- 
current jurisdiction” within the meaning of this statute.“° There- 
fore, the extent of the preliminary criminal jurisdiction of the muni- 
cipal court (B,2, of the outline, supra) is problematical. Such pro- 
visions in old municipal court acts as former Section 1558-55 (a), 
limiting the county wide jurisdiction of justices of the peace and 
mayors in Franklin County, were repealed by Section 2 of the Act. 
The first paragraph of Section 1584 terminates the jurisdiction of 
justices of the peace only within the territory of the municipal 
court. 

Apparently the final and preliminary jurisdiction of the munici- 
pal court outside its territory (A,3, and B,2, of the outline, supra) 
is concurrent with that of justices of the peace, and not exclusive 
thereof. 

Apparently the municipal court does not have final jurisdic- 
tion of the violation of an ordinance of any municipality outside its 
territory. Furthermore, although it does have final jurisdiction of 
the violation of any ordinance of any municipality within its ter- 
ritory (A,1, of the outline, supra), such jurisdiction is not exclusive. 
The second sentence of Section 1584 of the General Code, inserted 
by amendment, provides: 

All other mayors within the territory may retain such jur- 

isdiction as now provided in all criminal causes involving 

violation of ordinances of their respective municipalities to 

be exercised concurrently with the municipal court. 

This leaves to such municipalities the power to provide for prompt 
local enforcement of their own ordinances, instead of compelling 
them to resort to the sometimes distant and inconvenient munici- 
pal court. 

It would seem that mayors have county wide final jurisdic- 
tion of misdemeanors committed outside the territory of the munici- 
pal court.’’? It may also be contended that mayors still have coun- 


35 Onto Gen. Cope § 13422-2. 

36 1937 Ops. Arr’y. Gen. (Ohio) No. 1652. 

37Sections 4528 and 4536 of the General Code confer on mayors county 
wide final jurisdiction of prosecutions for misdemeanors. As stated in the 
text, supra, such provisions in old municipal court acts as former Section 1558- 
55(a) of the General Code, limiting the jurisdiction of justices of the peace 
and mayors in Franklin County, were repealed by Section 2 of the Act. The 
first sentence of Section 1584 terminates the jurisdiction of the mayor and 
the police justice only “within the municipality in which such municipal court 
is located.” 
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ty wide final jurisdiction of misdemeanors committed within the 
territory of the municipal court, but outside the municipality in 
which such court is located. Although the Act gives the municipal 
court final jurisdiction of such misdemeanors (A,2, of the outline, 
supra), it does not terminate the jurisdiction of mayors in that 
area. Therefore, there may be concurrent jurisdiction between the 
municipal court and the mayors as to misdemeanors committed in 
that area. 

Likewise, police courts probably have final jurisdiction of mis- 
demeanors committed within a limited area** and therefore the 
foregoing discussion would also apply to them, to some extent. 


CRIMINAL PROCEDURE IN THE MuNICIPAL CouRT 


The criminal practice and procedure in the municipal court is 
governed by the first paragraph of Section 1599 of the General 
Code. Unlike civil actions, the Act contains no provisions directly 
prescribing the procedure in criminal cases in the municipal court. 
Instead, such procedure is completely prescribed by reference to 
criminal procedure in other courts. (1) The basic reference is to 
police courts, Section 1599 providing that the procedure in criminal 
cases in the municipal court shall be the same as in police courts. 
(2) “If no practice or procedure is provided for police courts, then 
the practice or procedure of mayor’s courts shall apply.” (3) If 
there is no provision for either of the foregoing, “then the practice 
or procedure of justice of the peace courts shall apply.” This “in- 
corporation by reference” was probably advisable in the Act. How- 
ever, experience under the Act may indicate the desirability of a 
complete, self-contained system of criminal procedure for the muni- 
cipal court. 





38 Onto Gen. Cope § 4577. 

















Accounts Receivable Legislation 
Justin H. Fo.tKertH* 


In completely rewriting the ten-year-old legislation relating 
to the assignments of accounts receivable, the recent Legislature 
succeeded in adding greater respectability to this form of secured 
transaction. For the most part, the changes made in Sections 8509- 
3 to 8509-6 of the General Code by the enactment of Substitute 
House Bill No. 260 are not significant policy wise.! The chief pur- 
pose of the enactment was the clarification of a precedent-making 
statute of a decade ago. To say that this purpose must have suc- 
ceeded in view of the wordiness of the old law is not to detract from 
those who participated in the original effort since they had nothing 
to draw upon. The new Act is an accumulation of their exeperience 
under the old Act and clarification has been accomplished. 

The notice system of filing pioneered by Ohio in its legislation 
dealing with trust receipts? and made an integral part of Ohio’s 
accounts receivable legislation ten years ago is still the heart of the 
new Act. The form of notice is substantially altered, however. An 
affidavit is no longer needed for filing purposes. Only a very sim- 
ple writing signed by both the account assignor and assignee is 
needed. The statute includes a form for this as well as the other 
types of notice permitted or required by the Act. As in the previous 
law, the notice is effective for all assignments of accounts receivable 
which take place between the parties during the three year period 
for which the original notice is effective. As in the old law, the 
notice may be renewed for successive three year periods during 
which additional assignments will receive the Act’s protection. It 
is no longer necessary to state the “ground” or “grounds” for re- 
newal. 

A new form of notice is added. This is the “notice of continu- 
ance.” Its purpose is to protect an assignee who is no longer financ- 
ing the assignor through accounts receivable and thus does not 
need a renewal of the notice but whose accounts taken during the 
period of the original notice or any renewal thereof have not been 
paid. The notice of continuance protects the assignee for three years 
after filing. As in the case of the other notices, no specification 
of the accounts assigned need be made in the notice of continuance. 

The new Act also provides for a notice of cancellation. This in 





*Of the firm of Folkerth and Folkerth; Lecturer in Commercial Law, College 
of Law, The Ohio State University. 
1The new Act repeals Sections 8509-3 to 8509-6, both inclusive, of the 
General Code and enacts as the new legislation on accounts receivable Sec- 
tions 8509-3 to 8509-6d, both inclusive, of the General Code. 
2 Onto Gen. Cope § 8568. 
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itself is but a change in the form of the old law. But the provision 
requiring, once the debt is paid, the account assignee to furnish 
such a notice upon written request sent to him by the assignor by 
registered mail and imposing a liability on the assignee of “$500.00 
as a liquidation of damages” if the delivery of the notice is not 
forthcoming within ten days due to the bad faith of the assignee is 
quite a new wrinkle. 

The inclusion of a definition section aids greatly in accomplish- 
ing the Act’s purpose of clarification. The definition of “Account 
Receivable” is better stated than in the old Act but is almost the 
same in substance. Two other definitions are of greater significance. 
“Value” to support the assignment is not only consideration which 
would support a simple contract but in line with other commercial 
laws such as the Negotiable Instruments Act and the Sales Act, it 
also includes an antecedent claim by the assignee. This definition 
did not appear in the old Act. 

Again the Act adds a definition of “Proceeds of in any form” 
of an account receivable. These are stated to be “any partial or 
complete payment of the account in money, goods, services or other- 
wise including, but not limited to: 

(a) A judgment arising from the account, 

(b) Any obligation taken as absolute or conditional payment 

of the account, 

(c) Security taken for the account, and — 

(d) Items, the sale of which gave rise to the account, returned 

or not received by the account debtor.” 

This definition is particularly significant when it is remember- 
' ed that under both the old and the new Acts the assignor is en- 
titled to recover such proceeds from anyone who acquires them. 
The only exceptions are a good faith purchaser for value of goods 
or a holder in due course of a negotiable instrument or the trans- 
feree of either. The holder in due course exception is new. Under 
the old Act “mortgagees in good faith and for value” of goods were 
classed as persons from whom proceeds in the form of goods could 
not be recovered. The new Act apparently takes away this pro- 
tection from such mortgagees. Of course, an assignee of an ac- 
count receivable, takes subject to the valid lien of any prior chat- 
tel mortgagee or any other prior private or public liens. The new 
Act places a one year limitation upon the right of the assignee to 
commence an action to recover proceeds from anyone save the as- 
signor. The time starts to run when the proceeds have been paid 
by the account debtor. 

In dealing with proceeds, the new Act gives the assignee an ad- 
ditional right when it provides that the fact that he allows the as- 
signor to receive such proceeds, and deal with them as his own and 
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grant credits, allowances or adjustments will not affect the pro- 
tection given the assignee under the act. 

Certain matters of coverage are made more specific by the new 
Act. The law only extends to accounts receivable the ledger sheets 
for which are maintained in the state of Ohio. “Ledger Sheet” is 
defined as the “principal bookkeeping record of a single account 
receivable where the entries which pertain only to the single ac- 
count are posted.” Furthermore, the Act is not to apply to reas- 
signments by filing assignors in the financing business or to assign- 
ments incidental to transactions under the Bulk Saies law.’ 

The new Act apparently includes sales of accounts receivable 
in its coverage. “Assignment” is defined to include sales as well 
as pledges and the language of the old Act to the effect that “A 
bona fide sale for value of an account or accounts shall not be af- 
fected hereby,” is eliminated. This probably means that a purchaser 
of an account receivable will have to file a notice in order to be 
protected, for the new Act provides that an assignment not pro- 
tected by an effective notice of assignment, renewal or continuance 
shall be valid between assignor and assignee but shall be wholly 
void as against all other persons. It is clear that this language 
reverses Wells v. Place, 58 Ohio L. Abs. 582 (D.C.N.D. Ohio 1950). 
In that case it was held that the old Act was not designed for the 
protection of creditors and hence an unfiled account receivable was 
valid as against a trustee in bankruptcy. The new Act writes this 
clearly erroneous interpretation of the old Act into oblivion. 

Under both the old and new Acts the assignor’s obligor, dub- 
bed the “account debtor” under the new Act, may deal with impun- 
ity with the assignor until such debtor is notified in writing of the 
assignment. Under both Acts, the account debtor is given all de- 
fenses against the assignee that he had against the assignor up to 
the time the debtor is notified of the assignment. In addition, the 
new Act gives such debtor the defense of breach of warranty as to 
any defect which he did not discover until after he was notified 
of the assignment. 

While the new Act is quite important to the commercial world, 
it is probable that it will be short lived in view of the proposed 
introduction of the Commercial Code at the next session of the 
Legislature. 





3 Onto Gen. Cope §§ 11102, 11103 and 11103-1. 








The Hit and Run Statute 
Joun E. HAtien* 


A law that in case of accident to person or property on the 
highway due to the operation of a motor vehicle, a person so 
operating the vehicle shall stop and upon request shall give his 
name, first appears in the Ohio statutes in 1908. The statute, 
somewhat revised in 1929, is Section 12606 of the General Code. 
No successful challenge of the constitutionality of the act has been 
made but it has not received much consideration in the Ohio Su- 
preme Court. A municipal court has upheld it,! however, as has 
the court of appeals.” 

The United States and Ohio Constitutions provide that no per- 
son shall be compelled in any criminal case to be a witness against 
himself. A Cleveland ordinance provided that every person in- 
volved in an accident which caused injury to any person or which 
resulted in a vehicle becoming disabled should make a full report 
to the Cleveland police department. This ordinance was declared 
unconstitutional and in violation of the privilege against self- 
incrimination in the cases of Rembrandt v. Cleveland, and James 
v. Cleveland.* In other jurisdictions, both before and after these 
cases it has been quite generally held that no constitutional pro- 
vision is violated. The theory in favor of constitutionality is that 
under the police power the state and municipalities within its 
authority may enact reasonable rules for the safety of the citizens; 
that the use of streets for automobiles is a privilege which the 
state may grant or deny; and that it may grant such use upon 
conditions which will be binding upon all who accept the privi- 
lege.5 

It is not likely that any serious attack will be made on the 
“Hit and Run” Statute at this late date. In fact the Ohio Supreme 
Court has said, “There is no issue in this case as to the validity 
of the provisions of the ordinance upon which the charge against 
the defendant was based. It contains substantially the same provi- 
sions as are embodied in Section 12606, General Code... .6 But 


*Professor of Law, College of Law, The Ohio State University. 

1State v. Scolaro, 14 Ohio Op. 384 (1939). 

2Moore v. State, 36 Ohio L. Rep. 579 (1931). 

328 Ohio App. 4, 161 N.E. 364 (1927). 

428 Ohio App. 178, 162 N.E. 617 (1923). 

5State v. Sterrin, 78 N.H. 220, 98 Atl. 482 (1916); People v. Rosenheimer, 
209 N.Y. 115, 102 N_E. 530 (1913); Ex parte Kneedler, 243 Mo. 632, 147 S.W. 983 
(1912); Ule v. State, 208 Ind. 255, 194 N.E. 140 (1935); State v. Razey, 129 Kan. 
328, 282 Pac. 755 (1929). 

6Cleveland v. Jorski, 142 Ohio St. 529, 53 N.E. 2d 513 (1944), conviction 
reversed because no request made that defendant give his name. 





336 














1951] THE HIT AND RUN STATUTE 337 


the Cleveland ordinance which was struck down required a re- 
port to the police and the new statute, Section 6298, the Motor- 
Vehicle Safety Responsibility Act, (discussed elsewhere in this 
issue) requires a report to the Registrar. Similar statutes have 
been upheld in other states,’ and probably will be here, but it is 
a hurdle which must be surmounted. 

The Ohio statute provides that in case of accident to or colli- 
son with persons or property upon the highway, the driver shall 
stop and upon request of the person injured or any person, give 
his name and address. Most states have statutes to this effect. 
Some are almost identical. But most of them go further. State v. 
Razey, supra note 5, says defendant shall give his name and says 
nothing about a request. Ule v. State, supra note 5, says he shall 
give his name to the injured party or some one with him. Some 
statutes say that he shall give his name to the injured party or a 
police officer.2 And some statutes declare that he shall not leave 
the scene without making known his true name.'° Many states re- 
quire that defendant shall give aid or render assistance.!! 


Some statutes require that under certain circumstances a re- 
port shall be made to a police officer or at a police station. The fol- 
lowing are typical: If the injured party is unconscious and there is 
no one with him, and there is no police officer in the vicinity, report 
must be made to the nearest police station.’ If death or serious in- 
jury or other vehicle disabled, report to nearest police station.'’ In 
case of death or serious injury, report to sheriff or chief of police.’ 

Section 12606 provides that in case of accident or collision the 
driver shall stop. There is no qualification that the driver be at 
fault. Some statutes specifically say that the driver must stop 
whether he be at fault or not. For example: “Regardless of whether 
the injury was done through the negligence or carelessness of the 
person inflicting the injury.”!5 Any person who while driving a 
motor vehicle, although he may not be at fault, shall strike, wound 





7Lawyerson v. Nadeau, 136 Me. 361, 10 A. 2d 357 (1940); State v. Clark, 67 
S.D. 133, 290 N.W. 237 (1940). 

8Cf State v. Sterrin, supra note 5. 

9People v. Rosenheimer, supra note 5; Ex parte Kneedler, supra note 5. 

10Jn re Jones, 130 Fla. 667, 178 So. 424 (1938). 

11People v. Scofield, 203 Cal. 703, 265 Pac. 914 (1928); People v. Hoaglin, 
262 Mich. 162, 247 N.W. 141 (1933); Olson v. State, 36 Ariz. 294, 285 Pac. 282 
(1930); Scott v. State, 90 Tex. Cr. Rep. 100, 233 S.W. 1097 (1921); Ule v. State, 
supra note 5; In re Jones, supra Note 10 (render all possible assistance). 

12People v. Rosenheimer, supra note 5; Ule v. State, supra note 5; Olson 
v. State, supra note 11. 

13People v. Hoaglin, supra note 11. 

14State v. Razey, supra note 5. 

15In re Jones, supra note 10. 
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or injure any person.”! But even if the statute says no more than 
the Ohio Act, and does not discuss fault or the lack of it, the rule 
is the same. “It does not matter whether the person leaving the 
scene caused the injury by a culpable act, or whether it occurred 
through pure accident.”!”? “It will be noted that it matters not 
whether the striking of the person was avoidable or unavoidable.” !® 
“It is clear, we think, the statute here invoked does not contem- 
plate that in a prosecution thereunder the court shall be concerned 
in determining where the fault lies.”!9 

A time-honored distinction in the law of Torts is made be- 
tween acts and omissions, between misfeasance and nonfeasance. 
Section 322 of the Restatement of the Law of Torts declares: “If 
the actor by his tortious conduct has caused such bodily harm 
to another as to make him helpless, the actor is under a duty to 
use reasonable care to prevent any further harm which the actor 
then realizes or should realize as threatening the other.” Then 
follows: “Caveat: The Institute expresses no opinion as to the 
existence or nonexistence of a similar duty to aid or protect one 
whom the actor’s non-tortious conduct has rendered helpless to 
aid or protect himself.” It has been held that one who without 
fault injures another is under no legal duty to assist him.” Assum- 
ing that for practical consideration, the law will continue to sup- 
port the doctrine that there is no affirmative duty to act when there 
is no legal relation between the parties, the doctrine seems even 
more extreme when the plaintiff’s injury was brought about by 
the defendant’s act even though the defendant was without fault. 
It is unlikely that the defendant would long continue to escape 
liability in such cases. The beginnings of the breach in the doc- 
trine are evidenced here. Failure to stop makes the defendant 
liable to punishment though he was without fault in causing the 
accident. While these are criminal cases and may be justified on 
the argument that acceptance of the privilege of using the high- 
way creates the duty, they indicate the modern tendency to im- 
pose a duty on the defendant to aid one whom he has injured 
regardless of fault. 

In the last session of the Legislature, Section 12606-1 was duly 
passed and added to the Hit and Run Statute. It provides that the 
driver of any vehicle involved in an accident resulting in damage 
to real property or personal property attached thereto, legally on 





16Ule v. State, supra note 5. 

17State v. Hudson, 314 Mo. 599, 285 S.W. 733 (1926). 

18Oney v. State, 145 Tex. Cr. Rep. 613, 170 S.W. 2d 738 (1943). 

19Weiderspon v. People, 118 Colo. 529, 198 P. 2d 301 (1948). 

20Griswold v. Boston & Maine, 183 Mass. 434, 67 N.E. 354 (1903); Union 
Pacific Ry. v. Cappier, 66 Kan. 649, 72 Pac. 281 (1903). 
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or adjacent to a highway, shall stop and take reasonable steps to 
notify the owner of such property of the accident and of his name, 
address, and registration number of the vehicle, and, upon request 
and if available, exhibit his operator’s license. If the owner can- 
not be found, he shall within twenty-four hours forward the same 
information to the sheriff of the county and also give the location 
of the accident and a description of the damage. 

Section 12606 deals with accident to or collision with persons 
or property “upon the highways.” Section 12606-1 deals with “an 
accident resulting in damage to real property or personal property 
attached to such real property.” Obviously this adds subject mat- 
ter not included in the General Code. Section 12606 declares that 
the driver, “having knowledge of such accident or collision, shall 
stop and upon request of the person injured or any person, give 


such person his name and address .. . .” Section 12606-1 provides 
that the driver shall “stop and take reasonable steps to notify the 
owner ... and of his name and address... .” The Ohio Supreme 


Court in construing an ordinance similar to Section 12606, has 
ruled that there is no legal duty to give his name or identify 
himself unless request is made.?! Most statutes in other jurisdic- 
tions contain no such limitation. Section 12606-1 requires that he 
make a reasonable attempt to notify the owner. Of course the own- 
er of real property is less likely to be present at the accident. Yet 
the damage is usually much less than in a collision. Section 12606 
might well have been amended so as to impose the same duty in 
both situations. 

In 1929 the Legislature amended the previous statute by add- 
ing that it applied to a driver “having knowledge of such accident 
or collision.” Nothing is said about knowledge in the new Act and 
a strict construction of it could hold the defendant liable without 
such knowledge, but it is a penal statute and may not be so 
strictly construed. 

The new Act contains a clause, not found in Section 12606, that 
the driver “shall, upon request and if available, exhibit his opera- 
tor’s or chauffeur’s license.” The land owner is no police officer 
and there may be some doubts as to the justification for this 
regulation. 

Section 12606-1 provides that if the owner cannot be located, 
the driver within twenty-four hours shall forward the same infor- 
mation to the sheriff as well as the location of the accident and 
description of the damage. There is nothing relating to this in 
Section 12606. But Section 6298, the Motor-Vehicle Safety Re- 
sponsibility Act, now provides that a driver involved in a motor 





21Cleveland v. Jorski, supra note 6. 
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vehicle accident shall forward a report to the Registrar within 
five days;?? that the Registrar may suspend the license of one who 
fails to report;*5 and that failure to report may be punished by a 
fine not exceeding $100.24 More time is allowed in the Safety Re- 
sponsibility Act, and the report is to the Registrar of Motor Ve- 
hicles and not the sheriff. 

The new Act, Section 12606-1, for injuries to realty, imposes 
more requirements and duties upon the motorist than the older 
one, Section 12606, for injuries to persons on the highway. But 
a return to normalcy is observed when the penalty provisions are 
considered. For accidents to or collisions with persons or property 
on the highway, the motorist may be fined not more than $200 or 
imprisoned in the county jail for not more than six months, or 
both. For damage to real property or attached personal property, 
the driver may be fined not more than $100 or imprisoned in the 
county jail not more than thirty days, or both. 





22 Onto Gen. Cove § 6298-17. 
23 Onto Gen. Cove § 6298-21. 
24 Onto Gen. Cope § 6298-85. 














The Uniform Reciprocal Enforcement of 
Support Act 


Marcaret L. DAEHLER* 


Ohio has adopted, effective August 15, 1951, The Reciprocal 
Act for Support of Dependents,' which was approved by the Com- 
missioners on Uniform State Laws on September 14, 1950, and by 
the American Bar Association on September 22, 1950. To date ap- 
proximately thirty-seven states and two territories have adopted 
this Act or similar legislation. 

The purpose of the Act is to improve and extend by reciprocal 
legislation the enforcement of the duties of support of dependents, 
in cases where those legally responsible for such support are in 
another state. 

The Act provides that the duty of support includes any duty 
of support imposed or imposable by law, or by any court order, de- 
cree or judgment, whether interlocutory or final, whether inciden- 
tal to a proceeding for divorce, legal separation, separate mainte- 
nance, or otherwise. 

Duties of support enforceable are those imposed or imposable 
under the laws of any state where the alleged obligor was present 
during the period for which support is sought or where the obligee 
was present when the failure to support commenced, at the elec- 
tion of the obligee. 

The remedies provided by the act are in addition to and not 
in substitution for any other remedies. 

The Act creates a simple two-state procedure which provides 
that an action may be commenced by the filing of a petition in any 
court of record in the state (the initiating state). If the court finds 
that the petition sets forth facts from which it may be determined 
that the defendant owes a duty of support and that jurisdiction of 
the defendant or his property may be obtained by a court in an- 
other state (the responding state), the court shall so certify and 
send copies of the certificate, certified copies of the petition, and 
an authenticated copy of the act to the court of the responding 
state. 

When the court acting as a responding state receives the peti- 
tion from the initiating state, it must docket the cause, notify the 
prosecuting attorney who shall represent the initiating state, take 
such action as is necessary to obtain jurisdiction, and hold a hear- 
ing. If the court finds that a duty of support exists, it may order 





*Associate Director, Legal Aid Clinic, College of Law, The Ohio State 
University 
1Amended Substitute House Bill No. 1, effective August 15, 1951. Onto Gen. 
Cope §§ 8007-1 to 8007-19, inclusive. (enacted) 
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the defendant to furnish support and subject the property of the 
defendant to such order, and will transmit a copy of its order to 
the court of the initiating state. The court when acting as a re- 
sponding state has the power to enforce compliance with its order 
and may subject the defendant to such terms and conditions as it 
may deem proper, and may require him to furnish bond, make 
periodical payments, report personally to a person designated by 
the court, or in case of refusal to comply with the court’s order, 
may punish him for contempt. The court when acting as a respond- 
ing state also has the duty to transmit to the initiating state any 
payments it receives and upon request to furnish a certified state- 
ment of payments made. The initiating court has the duty to re- 
ceive and disburse these payments. 

The Act also provides that whenever the state or a political 
subdivision thereof has furnished support to an obligee it may in- 
voke the provisions of the Act for the purpose of securing reim- 
bursement of expenditures made. 

In addition to the civil remedy the Act also contains provisions 
for the criminal enforcement of the duty to support under the exist- 
ing criminal law and provides that a person charged with the crime 
of failure to furnish support may be extradited without proof that 
he was in the demanding state at the time of the commission of the 
crime or that he has fled therefrom. It is further provided that the 
criminal may be relieved from extradition if he submits to the 
jurisdiction of the court and complies with the court’s order of 


support, 











Liability of Dog Owners 


Joun E. HALien* 


At common law most courts held that a defendant was not 
liable for injuries caused by his dog unless he had knowledge of 
the vicious propensities of the animal. After he knew that the 
dog had bitten or would bite, he kept the dog at his peril and 
was liable for the damage done. The same result was sometimes 
reached in a more round-about way by using the language of negli- 
gence, and saying that defendant’s liability depended on negligence, 
but that if scienter were proved, negligence would be conclusive- 
ly presumed. This approach was sometimes misunderstood, as in 
the Ohio case of Hayes v. Smith,! where the court held that a de- 
fendant would not be liable for keeping a known vicious dog unless 
he was negligent in the keeping. 

Since December 24, 1814, there have been Ohio laws that dogs 
that kill or injure sheep may be killed and the owner or harborer 
of such dog is liable for the damage done.’ In 1877 the statute de- 
clared that the owner would be liable for dogs that “kill, worry 
or injure any sheep, lamb, goat or kid.” In 1900 this was amended 
to read that the owner or harborer of any animal that chases, wor- 
ries, injures or kills any sheep, lamb, goat, kid, animal or person 
shall be liable for the damage done. This was passed on April 10, 
1900, exactly thirty-five days after Hayes v. Smith was decided. It 
not only destroys the effect of that case but it goes beyond the com- 
mon law, since it imposes liability for a biting dog regardless of 
scienter. 

The simplest way to amend a statute is to add words to the 
existing form, and so “person,” in spite of its greater importance, 
is preceded by the sheep and goats. Sheep may be injured by 
dogs that chase and worry them and the words seem particularly 
appropriate to such conduct. Owners of dogs have been held liable 
for such losses,’ but the words have also been applied to a dog that 
raced an automobile.* General Code Section 5838 provided that a 
dog that chases, worries, injures or kills a sheep, lamb, goat, kid, 
domestic fowl, domestic animal, or person can be killed and the 
owner or harborer of such dog shall be liable to a person damaged 
for the injury done. 

The statute has been strictly construed by the Ohio courts. It 
“imposes an absolute liability upon the owner of the dog, and 





*Professor of Law, College of Law, The Ohio State University. 
162 Ohio St. 161, 56 N.E. 879 (1900). 

213 Laws or Onto 34 (1814). 

3 Job v. Harlan, 13 Ohio St. 485 (1862). 

4 Silverglade v. Van Rohr, 107 Ohio St. 75, 140 N.E. 669 (1923). 
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scienter, fault, negligence or contributory negligence are not in- 
volved in a proceeding thereunder.”’ Where the suit is based on 
the statute, “it is not essential to aver and prove the known vicious 
character of the dog or negligence of the owner.”® The statute is 
plain and it is not the province of the court to introduce exceptions 
by construction.’ 

In the first and last of the cases cited in the preceding para- 
graph, plaintiff was injured in attempting to separate fighting dogs, 
one of which belonged to the plaintiff or his son, and in one of 
the cases,® it is clear that plaintiff’s dog began the fight, although it 
is equally clear that defendant’s dog bit the plaintiff. 

The statute has been applied when the injury is caused by 
acts other than biting. In Silverglade v. Van Rohr, supra note 4, 
defendant’s dog raced plaintiff’s car and got in the way. Plaintiff’s 
attempt to avoid the dog was unsuccessful, and after hitting it, he 
lost control of the car, ran into a tree and was injured. The court 
said that it was only necessary for the plaintiff to prove that it 
was the defendant’s dog which chased or worried him and that 
as a proximate result he was injured. In Bevin v. Griffiths,’ the 
defendant owned a large police dog with a skin disease which caus- 
ed it to rub up against articles for relief. Plaintiff, a maid in de- 
fendant’s home, alleged that it threw itself against her and caused 
her to fall against a door and suffer damage. In Bailey v. Prickett,!° 
the dog leaped upon a boy on roller skates, forcing him into the 
road where he was hit by a passing car. 

In Kingsley v. Yocom," the plaintiff was bitten by a dog which 
was tied. There were “cross dog” signs on the premises which the 
plaintiff alleges he did not see. Although the court considered the 
plaintiff a trespasser, it was held that the statute imposed absolute 
liability and created no exception for trespassers. 

On this point the recent act of the Legislature, Amended Sen- 
ate Bill No. 12, altering numerous sections relating to dogs, changes 
the law. Whereas'the last sentence of Section 5838 had provided: 
“The owner or harborer of such dog shall be liable to a person 
damaged for the injury done,” it will now read “The owner or 
keeper shall be liable for any damage or injuries caused by a dog 
unless such damage or injury shall have been occasioned to the 





5 Dragonette v. Brandes, 135 Ohio St. 223, 20 N.E. 2d 367 (1939), discussed 
in 5 Onto Sr. L. J. 433 (1939). 

6 Lisk v. Hora, 109 Ohio St. 519, 143 N.E. 545 (1924); McIntosh v. Doddy, 
81 Ohio App. 351, 77 N.E. 2d 260 (1947). 

7 Siegried v. Everhart, 55 Ohio App. 351, 9 N.E. 2d 891 (1936). 

8 Dragonette v. Brandes, supra note 5. 

944 Ohio App. 94, 184 N.E. 401 (1932). 

1015 Ohio L. Abs. 336 (1933). 

1134 Ohio App. 226, 170 N.E. 180 (1929). 
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body or property of a person, who, at the time such damage or 
injuries were sustained, was committing a trespass on the prop- 
erty of the owner, or was teasing, tormenting or abusing such dog 
on the owner’s property.” 

Section 5838 now begins: “A dog that chases, worries, injures 
or kills a sheep, lamb, goat, kid, domestic fowl, domestic animal, 
except a cat or another dog or person can be killed at any time 
or place ....” The phrase “except a cat or another dog” is the 
new matter. In the printed Amended Senate Bill No. 12 there is 
no comma after dog. Can it have been intentional? If strictly 
construed, it means that one can kill a dog that chases, worries, 
injures or kills a sheep or a chicken, but not one that chases, 
worries, injures or kills a cat, dog or person. A dog may chase a 
boy, his master, in play and should not be killed. But is there any 
reason why a dog which kills a boy cannot be killed as promptly 
as one which kills a lamb or a kid? In all probability these diffi- 
culties will continue to arise as long as we keep on using the 
model of the sheep killing statute to solve personal injury prob- 
lems. 

License fees have been changed. In the past it cost one dollar 
for a dog license unless the dog was an unspayed female, in which 
case the cost was $3. In the future the amounts will be the same, 
since the statute! states that a registration fee of two dollars must 
be filed with the application. Kennel owners have had to pay a fee 
of $10 which would entitle them to tags for not more than 5 dogs.'3 
Now additional tags may be obtained at the rate of $1 per tag. If 
there was not enough money in the dog and kennel fund to pay 
for livestock injured or destroyed by dogs, the county commis- 
sioners could set the license fees at an amount sufficient to cover 
the damage. The increase must now be in the ratio of $2 for each 
dog'* instead of the $1 and $3 distinction of the earlier act. If there 
were an excess of more than $1,000 in the dog and kennel fund, 
after paying all claims, the excess was to go to a society for the 
prevention of cruelty to children or animals. Even here the effects 
of inflation are felt, and in the future, only the excess over $2,000 
will be paid. If there is no such society in the county, any excess 
over $5,000 was to go to the county general fund. From now on it 
will be the excess over $10,000.'5 

An old Ohio case held that a dog could not be the subject of 
larceny, although it was conceded that a civil action might lie for 





12 Onto Gen. Cope § 5652. 
13 Onto Gen. Conve § 5652-1. 
14 Onto Gen. Cope § 5652-7a. 
15 Onto Gen. Cone § 5653. 
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the theft.'° For nearly a century Ohio statutes have provided that 
a dog which has been listed and valued for taxation as personal 
property and on which the tax has been duly paid, should be con- 
sidered personal property.!? The new act repeals Section 5837 but 
it enacts Section 5652-1b. Under the new law, any dog duly register- 
ed under Sections 5652 and 5652-1 (dog license fees paid) or any 
dog not required to be licensed under those sections (dog less than 
three months old or brought into the state after January 20) shall 
be so considered. 

There are changes in the penal statutes affecting animals. They 
illustrate the growing importance of veterinarians and the increas- 
ing attention that is being given to the so-called small animals. 

The General Code, Section 13361, provided that anyone mali- 
ciously killing any of fifteen kinds of animals (horses, cows, sheep, 
goats, etc.) should be imprisoned in the penitentiary from one to 
five years if the animal was worth $35 or more, and, if the value 
was less than that, he should be fined from $20 to $200 or im- 
prisoned for not more than three months or both. This has been 
changed to cases where the killing was malicious or wilful and 
without consent of the owner, and to exempt veterinarians acting 
in an official capacity. To the fifteen types are added, “dog, cat 
or other domestic animal.” The penalty remains the same for kill- 
ing animals worth less than $35, but for the more valuable animals 
the penalty now is $50 to $500 fine, or imprisonment from three 
months to a year or both. One to five years in the penitentiary 
was a heavy penalty for this crime and the change seems reason- 
able. 

Section 13362 (the poisoning statute) makes similar changes 
and provides that whoever “maliciously or wilfully and without 
consent of the owner administers poison except as is administered 
by a state licensed veterinarian .. . .” It also adds cats or any other 
domestic animals to the list. 

The Legislature apparently hopes to reduce the number of stray 
animals with the Section 13368 which it has enacted. 

“Whoever, being the owner or keeper of a dog, cat, or other 
domestic animal, abandons the same shall, upon conviction there- 
of, be fined not less than $10 nor more than $100.” 


While Sections 5652, 5652-1 and 5652-7a were amended in 
Amended Senate Bill No. 12 and Section 5652-1b was enacted, Sec- 
tion 5652-16 received separate treatment. Amended Senate Bill 
No. 329, dealing with the confinement of dogs during a rabies 
quarantine, was passed one day later but approved two days ear- 





16 State v. Lymus, 26 Ohio St. 400 (1875). 
17 Onto Gen. Cope § 5837. 
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lier than No. 12. Section 5652-16 has been reworded and clarified 
but the new act apparently is not intended to make any substan- 
tial change in the law. The owner or keeper of a dog shall keep 
it confined to the premises or in a suitable pound or kennel during 
such quarantine, but a dog may be permitted to leave the premises 
of the owner or keeper if under leash or under the control of a 
responsible person. 











Aircraft Registration and License Tax Act 
C. Emory GLANDER* 


The 99th General Assembly enacted legislation providing for 
the registration of aircraft and the levy of an annual license tax 
thereon.' The tax is in lieu of all other taxes on or with respect to 
the ownership of such licensed aircraft.’ 

Prior to this legislation all aircraft belonging to persons re- 
siding in this state and not used in business wholly in another state 
was subject to personal property taxation,’ and was listed and as- 
sessed at seventy per centum of the true value thereof.4 These tax- 
ing provisions remain applicable except as to aircraft properly li- 
censed in accordance with the provisions of the new law.‘ 

Administration of the licensing, registration and taxing pro- 
visions of the law is vested in the Ohio aviation board and the di- 
rector of aviation appointed by the board. Application for licens- 
ing and registration must be made by the owner of the aircraft on 
forms prepared by the board and containing a description of the air- 
craft, its federal registration number and such other information 
as the board may require. Such applications must be filed with the 
director of aviation for the year 1952 and thereafter during the 
month of January, annually, and must be accompanied by the prop- 
er license tax. Application for registration of any aircraft not pre- 
viously registered in Ohio, if such aircraft is acquired or becomes 
subject to such license tax subsequent to the last day of January 
in any year, must be made for the balance of the year in which the 
same is acquired, within forty-eight hours after such acquisition 
or after becoming subject to such license tax.’ 





*Of the firm of Wright, Harlor, Purpus, Morris and Arnold; Past Tax Com- 
missioner of Ohio; Past President of the National Association of Tax Ad- 
ministrators; Member of the Ohio Bar. 

1 Amended House Bill No. 405, amending Section 5328 and enacting sup- 
plemental Sections 6310, 6310-1, 6310-2, 6310-3, 6310-4, 6310-5 and 6310-6 of 
the General Code of Ohio. This bill was presented to the Governor on June 
6, 1951, and was neither signed nor returned to the House of Representatives 
wherein it originated within ten days after being so presented, exclusive of 
Sundays and the day the bill was presented. It was filed in the office of the 
Secretary of State on June 19, 1951 and, being a law providing for a tax levy, 
it became immediately effective in accordance with Ohio Const. Art. II, Sec. 1d. 

2 Onto Gen. Cope § 6310-5. 

3 Onto Gen. Cone § 5328. 

4 Onto Gen. Cope § 5388. 

5 Onto Gen. Cone § 5328, Am. House Bill No. 405, § 2. 

6The provisions of law relative to aviation, including the appointment, 
powers and duties of the Ohio aviation board and the director of aviation, are 
contained in Ohio General Code Sections 6310-38 to 6310-50 b. 

7 Onto Gen. Cope § 6310-1. 
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The Act specifies that the license tax shall be paid to and col- 
lected by the director of aviation at the time of making applica- 
tion for licensing and registration. Graduated rates based upon 
the maximum seating capacity as listed by the manufacturer of the 
aircraft are provided. Such rates, for aircraft other than gliders, 
are as follows: maximum seating capacity of 


Maximum Seating Capacity Rates 


one or two persons......... $ 6 per annum 
three persons............... $ 8 per annum 
6 ean ekckeanennd $12 per annum 
ik coh ae weenie $15 per annum 
over five persons........... $15 per annum 


plus $ 5 for each additional person 

The rate for gliders is three dollars annually. 

The Act provides for the issuance by the director of aviation 
of a certificate of registration which must be kept in the licensed 
aircraft and available for inspection, and also for the transfer of 
registration upon transfer of title to any aircraft upon which the 
current license tax has been paid.!° 

While the license tax is levied upon all aircraft operating over 
the lands and waters of this state, certain exceptions are provided, 
as follows: “(1) aircraft owned by the United States or any ter- 
ritory thereof, (2) aircraft owned by any foreign government, (3) 
aircraft owned by any state of the United States or any political 
subdivision thereof, (4) aircraft operated under a certificate of 
convenience and necessity:issued by the civil aeronautics board or 
any successor thereto, (5) aircraft owned by any non-resident of 
the state of Ohio whether such owner be an individual, partnership 
or corporation,provided such non-resident owner has complied with 
any and all provisions of law in regard to the licensing of aircraft 
in the state of his residence, (6) aircraft owned by aircraft manufac- 
turers or aircraft engine manufacturers and operated only for pur- 
poses of testing, delivery or demonstration, (7) aircraft operated 
for hire over regularly scheduled routes within the state.’’!! 

The revenue derived from the license tax is earmarked for spe- 
cial purposes incident to aviation. These purposes include the sur- 
veying of and the establishment, checking, maintenance, and re- 
pair of aviation air marking, and of air navigation facilities, the 
acquiring, maintaining and repairing of equipment necessary there- 
for, and the cost of the erection and distribution of Ohio aero- 
nautical charts and Ohio airport and landing field directories.!” 





8 Onto Gen. Cope § 6310. 

9 Onto Gen. Cope § 6310-1. 

10 Onto Gen. Cone §§ 6310-2 and 6310-3. 
11 Onto Gen. Cope § 6310. 

12 Ibid. 
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The director of aviation is required to deposit all license taxes in the 
state treasury to the credit of the aviation license fund, and monies 
may be disbursed therefrom when appropriated for the purposes 
specified in the Act.'3 

Violation of any provision of the supplemental sections of the 
Code embodied in the Act renders the owner or operator of the 
aircraft subject to punishment as for a misdemeanor by a fine or 
imprisonment, or both.!* 








13 Onto Gen. Cope § 6310-4. 
14 Onto Gen. Conve § 6310-6. 











The Uniform Traffic Act Is Amended 
Joun E. HAtien* 


The Uniform Traffic Act, Section 6307, was enacted in Ohio in 
1941 and contained 110 sections. Some 14 of these sections were 
amended in the 1951 Act,! and two sections were added. To meet 
the constantly increasing flow of traffic, highway engineers have 
been busy creating new types of roads (divided highways, free- 
ways, turnpikes) and traffic congestion has induced municipal au- 
thorities to increase the number of one way streets and to make 
changes in the traffic signals. Recognition has been given to the 
mechanical signal devices on the new cars. Most of the changes 
made by the 1951 Act represent an effort by the Legislature to keep 
the law abreast of developments. 


TraFFic LIGHTS 

In Section 13 dealing with traffic control signals using the 
words “go,” “caution” or “stop,” or different colcred lights, a change 
has been made when yellow alone or “caution” follows the green or 
“go” signal. The General Code had provided that all traffic facing 
the signal must stop but that traffic within the intersection might 
proceed cautiously. This has been altered so that now pedestrians are 
prohibited from entering the intersection and other traffic facing the 
signal is warned that a red or “stop” signal will follow and that 
pedestrians properly proceeding shall have the right of way. This 
removes the prohibition on vehicular traffic and substitutes a warn- 
ing. Difficulties arise when:a motorist finds himself confronted with 
a shift from green to yellow when he is about to enter an intersec- 
tion. With the best will in the world he may not be able to stop 
without entering, and there may be dangers in too drastic an effort 
to do so. So the change may be beneficial as well as making a 
more realistic approach to the problem. But the law is unchanged 
when the yellow light follows the red. In that case pedestrians may 
proceed but other traffic must stop or remain standing until the 
green or “go” is shown alone. 

An added section provides that any traffic lawfully within the 
highway may continue cautiously with due regard for the safety 
of others. 

In Section 14, dealing with special pedestrian-control signals, 
the only change has been to add the words “Don’t Walk” to “Walk” 
and “Wait”. The General Code provided that no pedestrian should 
start to cross the roadway in the direction of the signal “Wait”, and 
the same effect is now given to “Don’t Walk”. This last phrase is 





*Professor of Law, College of Law, The Ohio State University. 
1 Amended Senate Bill No. 227, effective date September 11, 1951. 
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more emphatic than “Wait”, and apparently it is hoped that it will 
have more effect on pedestrians. At any rate the law now expressly 
provides for its use. 


Turns AT INTERSECTIONS 

Some changes have been made in the section dealing with 
turns at intersections.’ If traffic is permitted in both directions on 
both roads, the law required the driver to approach the intersec- 
tion in that portion of the right half of the road nearest the center 
line and to leave the intersection to the right of the center line of 
the road being entered. There has been added a statement that 
whenever practicable the left turn shall be made in that portion of 
the intersection to the left of the center of intersection. 

If traffic is limited to one direction, the language has been sim- 
plified without changing the effect. The driver should approach in 
the extreme lefthand lane available to traffic and leave the inter- 
section in the lefthand lane available. 


MECHANICAL SIGNALS FOR TURNS 


General Code Section 6307-38 provides that no turn should be 
made by a motor vehicle until an appropriate signal has been given 
in the event that any traffic might be affected by such movement, 
and Section 6307-39 defines the appropriate hand signals. There 
has been added to Section 6307-38 a clause (d) which provides: * 
“Any stop or turn signal when required herein shall be given either 
by means of the hand and arm or by a signal lamp or lamps or 
mechanical signal device . . .” Many new cars are equipped with 
such devices and many drivers rely exclusively upon them. The 
Act brings the law into accord with the practice. 

The paragraph continues: “ .... but when a vehicle is so con- 
structed or loaded that a hand-and-arm signal would not be visible 
both to the front and rear of such vehicle then said signals must 
be given by such a lamp or lamps or signal device.” 


EMERGENCY VEHICLES 


The approach of an emergency vehicle imposes on the drivers 
of other cars a duty to pull over to the curb and stop when the 
driver of the emergency vehicle is giving an audible signal by siren, 
exhaust whistle or bell. Under the amendment, the signal must be 
visual as well as audible because the emergency vehicle must be 
equipped with at least one flashing red light visible under normal 
atmospheric conditions from a distance of 500 feet to the front of 
such vehicles.’ 

While the General Code prohibited motorists from following 





2 Onto Gen. Cope § 6307-35. 
3 Onto Gen. Cone § 6307-44. 
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at a distance less than five hundred feet, any fire apparatus mov- 
ing to a fire, the Act broadens this slightly by applying this re- 
striction to any emergency vehicle traveling to an alarm.’ 


One Way STREETS 
Traffic congestion leads to more one way streets, and parking 
on the right hand side then becomes less important. So Section 
6307-67 provides that local authorities may by ordinance permit 
parking of vehicles with the lefthand wheels adjacent to and with- 
in twelve inches of the lefthand curb of a one way roadway. 


Drvipep HicHways 

A “highway” in the Traffic Act is the entire width between 
the boundary lines of every way open to the use of the public as 
a thoroughfare for purposes of vehicular travel. A “roadway” was 
that portion of a highway improved, designed, or ordinarily used 
for vehicular travel including bridges and culverts. The new Act 
omits the last four words but adds “exclusive of the berm or shoul- 
der. In the event a highway includes two or more separate road- 
ways the term ‘roadway’ as used herein shall refer to any such 
roadway separately but not to all such roadways collectively.”5 

The first supplemental section in the Act provides that when- 
ever any highway has been divided into two roadways by an 
intervening space or physical barrier, every vehicle shall be driven 
only upon the right-hand roadway and no vehicle shall be driven 
over, across or within any ‘such dividing space, barrier or section 
except through an opening or intersection therein established by 
public authority. This section shall not prohibit the occupancy of 
such dividing space, barrier or section for the purpose of an emer- 
gency stop or in compliance with the order of a police officer. 

It is a reasonable requirement but it is only in recent years 
with the development of this type of highway that any need was 
felt for a statute to this effect. The percentage of injuries and death 
that have been due to a violation of this rule on the Pennsylvania 
turnpike justify drastic enforcement if the aim of increased safety 
is to be achieved. 


ConTROLLED Access HicgHways 
Section 6307-21, the best known and most litigated section of the 
statute, provided, inter alia, that no one should operate a motor 
vehicle at a speed greater or less than is reasonable and proper, 
and that it would be prima facie lawful to drive at a speed not ex- 
ceeding twenty-five miles an hour in most parts of a municipal cor- 





4 Onto Gen. Cope § 6307-70. 
5 Onto Gen. Cone § 6307-2. 
6 Onto Gen. Cope § 6307-34a. 
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poration except state routes and through highways outside business 
districts; thirty-five miles an hour on state routes or through high- 
ways outside business districts and fifty miles an hour on highways 
outside of municipal corporations. The principal change made by 
the Act in this section is to make it prima facie lawful to travel at 
a speed up to fifty miles an hour on “controlled-access highways” 
within municipalities. This introduces a new term which the Act 
defines as “Every street or highway in respect to which owners 
or occupants of abutting lands and other persons have no legal 
right or access to or from the same except at such points only 
and in such manner as may be determined by the public authority 
having jurisdiction over such street or highway.’ The definition 
of course does not say when persons have no legal right to enter 
without consent and there may be constitutional issues involved in 
some cases. A recent comment on Freeways and the Rights of Abut- 
ting Owners in 3 Stanrorp Law Review 298 (1951) discusses the 
problem. Conceding that the state may act under its right of em- 
inent domain after paying compensation, can it accomplish the same 
result under the police power without such payment? In the build- 
ing of new throughways, freeways, limited access highways or con- 
trolled access highways, as they are variously called, the states will 
probably secure all the necessary rights before commencing con- 
struction. 


Stop Sicns 

The Uniform Traffic Act provides that all state routes and 
all streets on which street cars or buses operate are through 
highways provided stop signs are erected at all intersections with 
such highways.® It also provides that the highway department and 
local authorities within their jurisdiction may designate addi- 
tional through highways and shall erect stop signs at intersecting 
streets.° It further provides that every sign shall bear the word 
“stop” in letters not,less than six inches in height. A sign with let- 
ters five inches in height had been erected in 1939 in accordance 
with the law then in effect that local authorities might designate 
additional main thoroughfares provided that legible and appropriate 
signs be erected. In a recent case the Ohio Supreme Court has 
held that streets, duly designated as main thoroughfares by local 
authorities before the passage of the Uniform Traffic Act, did not 
cease to be such and that Section 63 would not be given a retroac- 
tive effect.!° 





7 Onto Gen. Cope § 6307-2. 

8 Onto Gen. Cope § 6307-63. 

9 Onto Gen. Cope § 6307-7. 

10 Shapiro v. Butts, 155 Ohio St. 407, 99 N.E. 2d 173 (1951). 
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The 1951 Act does not alter this section. In Section 12, how- 
ever, which deals primarily with traffic control devices, and pro- 
vides that when there are both such devices and stop signs, traffic 
is to be governed by the traffic control signals while they are in op- 
eration, there has been added a paragraph: “No provision of this act 
for which signs are required shall be enforced against an alleged 
violator if at the time and place of the alleged violation an official 
sign is not in proper position and sufficiently legible to be seen by 
an ordinarily observant person. Whenever a particular section does 
not state that signs are required, such section shall be effective 
even though no signs are erected or in place.” 

How specific should the requirement be? To enter highways 
built or declared after 1941, the statute requires that the letters on 
the sign at the intersection must be at least six inches in height. 
The Ohio Supreme Court held that this did not apply to highways 
duly designated by municipalities to be through highways before 
1941 and there is nothing in this amendment which is not in accord 
with the court’s position. But the litigation has probably induced 
most local governments to see that the letters on the signs are at 
least six inches in height. 


SPELLING 

Not all the changes in the Act have been due to new engineer- 
ing devices or modern highway construction. Thus “inflammable” 
has become “flammable” throughout the new Act!! and this with 
the approval of the latest Webster’s Unabridged Dictionary which 
says: “preferred for technical use to inflammable because of 
possible ambiguity of the in-prefix.” The Legislature has also 
painstakingly corrected the word “tabliabue” of the Traffic Act 
and made it “tagliabue,” although few outside the field of pe- 
troleum engineers would have detected an error. The accompany- 
ing phrase “or equivalent closed cup test device” is essential for 
most of us because here the Act is ahead of the dictionary. 


Anp BLIzZARDS 

We are not to be allowed to forget the past winter. The sec- 
ond supplemental section and the last item of any moment in 
the new Act provides that the director shall adopt standards and 
specifications for lamps on snow removal equipment in lieu of the 
lamps otherwise required on motor vehicles and it shall be unlaw- 
ful to operate such equipment without complying with these re- 
quirements. !? 





11 Onto Gen. Cope §§ 6307-2, 6307-61 and 6307-99. 
12 On10 Gen. Cone § 6307-90a. 











Domestic Relations and Children 
I. D. WEED* 


The 98th General Assembly directed the Bureau of Code Re- 
vision! “to make an analysis of the effect and operation of the laws 
and court decisions pertaining to the subject of marriage and di- 
vorce, and the custody, support and adoption of children, and draft 
and submit legislation reflecting necessary changes in the laws of 
Ohio dealing therewith.”? The Bureau of Code Revision working 
in close cooperation with juvenile, probate and common pleas 
judges, state and local bar associations and other interested agen- 
cies, drafted and presented a bill’ to the 99th General Assembly 
revising and amending sections of the General Code pertaining to 
these subjects.* This bill with few amendments was enacted by the 
legislature and became effective August 28, 1951. Its importance 
comes not only from the substantive amendments to the laws on 
domestic relations but also from the fact that it is the first major 
legislation revising, rearranging and renumbering these sections in 
accordance with the proposed plan of the Bureau of Code Revi- 
sion for the revision of the entire General Code.‘ 

The plan divides the Code into titles, chapters, and sections, 
employing a decimal numbering system to identify title, chapter and 
section, e.g., 1.0101 will be the first section of the first chapter of the 
first title. While the numbering of the new law conforms to the 
present system, it nevertheless arranges subject matter into chap- 
ters and sections under the title of “Domestic Relations and Chil- 
dren” so that similar subject matter can be identified by reference 
to section numbers. 

The Act is divided into six chapters covering sections of law 
presently scattered throughout the Code. They will comprise the 
first six chapters of the title. In order, they are Marriage, Husband 
and Wife, Divorce and Alimony, Adoption, Infants and Bastardy.® 


*Of the firm of Vorys, Sater, Seymour and Pease; Member of the Ohio Bar. 

1 Created in 1945 to codify the laws of the state, to prepare a plan for the 
order, classification and) arrangement of the General Code and to recommend 
legislation for the consolidation, revision and other matters relating thereto. 
Onto Gen. Cone §§ 76-1 to 76-8, inclusive. 

2S.J.R. No. 32, 98th General Assembly, 123 Ohio Laws 956. 

3 Senate Bill No. 65, enacted as Amended Senate Bill No. 65. 

4 Report, Bureau or Cope Revision TO SENATE AND House OF REPRESENTA- 
TIves, STATE oF Ouro, 1951, p. 27. 

5 For a discussion of the plan see Campbell, Continuous Code Revision in 
Ohio, 11 Ouro Sr. L. J. 533 (1950). 

6The chapters are numbered consecutively, 8001 through 8006. Section 
numbers follow separated by a dash. For reference, the former section num- 
ber appears in parenthesis following the new number. Thus Section 8001-1 
is the first section of the chapter on marriage, 8006-1 the first section on 
Bastardy. 
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In the main, the amendments do not affect substantive rights 
and liabilities. The great majority are only changes in form. They 
serve as an example of the plan of revision for the entire Code 
under which the Bureau of Code Revision is undertaking to create 
uniformity in arrangement of sections, paragraphing and punctua- 
tion, to simplify language and eliminate ambiguous expressions and 
duplications. Each reenacted section bears the mark of the revi- 
sioners. However, with the possibility of one exception, it no- 
where appears that substance has been unintentionally sacrificed 
for the sake of formal change. 

No attempt is made to point out these changes in detail. Rather 
the discussion which follows is primarily confined to singling out 
the substantive changes within each of the chapters. 


MARRIAGE 

Ohio was one of two or three states permitting the publication 
of banns as a substitute for a license. This privilege has been re- 
voked by the repeal of Section 11186 of the General Code. Sec- 
tion 8001-9 provides that “no marriage shall be solemnized without 
the issuance of a license.” The amendment is not particularly sig- 
nificant, however, for it is believed that it was the practice, among 
persons whose religious faith requires the publishing of banns, to 
procure a license. A related section, 11197 of the General Code, re- 
quiring the person solemnizing the marriage upon publication of 
banns to obtain proof of the consent of parents or guardian to the 
marriage of a minor, has also been repealed. 

Five other sections were repealed.’ Three were penalty sec- 
tions, one of which, for example, required the probate judge to 
forfeit and pay not more than $1000.00 to the aggrieved party for 
the issuance of a license in any manner not provided by law. The 
others treated, respectively, the obtaining of a license by a probate 
judge® and the validation of marriage licenses issued to United 
States soldiers by commanding officers of military camps located 
in Ohio after the declaration of war against Germany. 

Section 8001-5 (former Section 11188) requires each party in 
the application for license to include, if previously married, in ad- 
dition to vital statistics presently required, the names of the parties 
to any such marriage, any minor children, and if divorced, the juris- 
diction, date and case number of the decree. An additional require- 
ment respecting the examination and test for syphilis has been 
added. The section provides that the physician’s statement to the 
probate court must be accompanied by a statement by the applicant 





7 Onto Gen. Cone §§ 11193, 11194, 11198, 11198-1, 12921. 

8 Presently covered by Ohio General Code Section 10501-9, providing for 
the administration and determination of matters in which the probate judge 
is interested. 
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concerning his age signed in the presence of the physician. This 
section also incorporates that part of former Section 11186 requiring 
the applicants to obtain a license in the county where the female 
resides except that persons in military service may apply in the 
county where they are stationed regardless of the residence of the 
female. 

Municipal judges are added to the list of persons authorized 
to solemnize marriages.? There are no other substantive changes. 
Section 8001-16 is designated as a new section, but it only includes 
the penalties applicable to the prohibited acts in the chapter with- 
out change from former sections. 


HusBAND AND WIFE 

This chapter originally enacted as the Married Woman’s Act 
of 1887 has relatively few changes. Former Sections 7997, 8003 and 
8004 dealing with the primary duty of the husband to support his 
wife and minor children and his liability to third persons for neces- 
saries furnished his wife have been combined in one section. Sec- 
tion 8002-3 provides that any other person who supplies necessaries 
in good faith to the wife may recover from the husband if he neg- 
lects to support her unless she abandon him without cause. No sub- 
stantive change was intended by this amendment.'° Nevertheless, 
former Section 8004 relieved the husband of the duty to support 
his wife where she had abandoned him without cause until she of- 
fered to return. Query, whether the omission of this language 
would prevent the wife from reviving the duty to support by an 
offer in good faith to return to her husband. 


DrvorcE AND ALIMONY 


The principal amendments here deal with the grounds of di- 
vorce, alimony and the jurisdiction of the court. 

Wilful absence as a ground for divorce has been reduced from 
three years to one year. Habitual drunkenness is now a ground for 
divorce without time qualification, the three year requirement hav- 
ing been removed.!! 

Prior to the adoption of the Act, alimony, i. e. support as dis- 
tinguished from a property settlement, could be awarded only to 
the party who was not at fault. No distinction is made between 
alimony and property settlement under the new law and the right 
thereto is not dependent upon the guilt or absence thereof of the 
party to whom the award is made. The matter of deciding to whom 
alimony should be awarded is left entirely to the discretion of the 
court. In determining the amount the court is required to consider 





9 Onto Gen. Conve § 8001-8 (11182). 
10 Report, Bureau of Code Revision, supra Note 4, pp. 28-29. 
11 Onto Gen. Cone § 8003-1 (11979). 
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earning capacity in addition to the value of the property which 
came to either by marriage and the value of their estates.'? The 
action for alimony only, formerly available to the wife alone is 
now available to either.'* 

The jurisdictional requirement of residence in the county where 
the action for divorce is brought has been increased from thirty 
to ninety days.'* A new provision in Section 8003-21 gives the court 
of common pleas full equity powers and jurisdiction in all domestic 
relation matters. The supreme court has held repeatedly that the 
court’s power is purely statutory in matters of divorce and alimony 
and allowed collateral attack upon decrees particularly with re- 
spect to alimony and property settlements.'5 Henceforth the liti- 
gant in most instances will have to seek relief through direct ap- 
peal. 

There can be no doubt now that the party to a divorce action 
has a right of appeal. Former Section 12002 denying the right of 
appeal with certain exceptions has been repealed. This Section 
has been held to be in conflict with Article IV, Section 6 of the Ohio 
Constitution as amended in 1912 which defines the jurisdiction of 
the Court of Appeals, but it has been made the basis of a defense 
as late as April of this year.'® 

Other amendments include the right to service by publication 
upon a resident of Ohio in the event personal service cannot be ob- 
tained and service on a foreign defendant by registered mail ad- 
dressed to a consular representative of the foreign nation any- 
where in the United States.!? Section 8003-9 makes the investiga- 
tion which the court is permitted to make in any action for divorce 
or alimony mandatory where there are children under fourteen 
years of age. Alimony pendente lite for the support of dependents 
has been limited to minor children of the marriage by birth or adop- 
tion instead of any children dependent upon either party to the 
marriage.!® 

Three additional sections were repealed. As a result petitions 
in divorce actions must be verified in accordance with general pro- 
visions of law and change of venue may not be obtained in divorce 
or alimony cases.'!9 The third, Section 11999, providing that the di- 
vorce judgment shall restore the wife to all her real property be- 





12 Onto Gen. Cove § 8003-17 (11990). Former Sections 11990 and 11992 on 
alimony were repealed. 

13 Onto Gen. Cone § 8003-18 (11997). 

14 Onto Gen. Cove § 8003-3 (11980). 

15 See Miller v. Miller, 154 Ohio St. 531, decided February 14, 1951. 

16 See Jelm v. Jelm, 155 Ohio St. 226, decided April 18, 1951. 

17 Onto Gen. Cone §§ 8003-7 (publication) and 8003-8 (foreign defendant). 

18 Onto Gen. Cope § 8003-15 (11994). 

19 Onto Gen. Cove §§ 12003 (verification) and 12000 (change of venue). 
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came inoperative by the enactment of the Married Woman’s Act of 
1887.20 


ADOPTION 

The right of inheritance of an adopted child has been sub- 
stantially altered. The amendments to Section 8004-13, formerly 
10512-13, cut off the right of intestate succession to, through, and 
from the natural parents. They appear also to deny such a child 
the right to take by will executed prior to the adoption since it is 
expressly provided that an adopted child may take under a will of 
its natural parent “identifying such child by its adopted name, or 
later acquired name.” The right to inherit to, through, and from 
the adopted parent remains unchanged. 

In the matter of adoption procedure the requirement that notice 
be given to a stepparent of the child has been deleted. The words 
“if available” have been added to the requirement in Section 8004- 
2 that a certified copy of the birth certificate be filed with the peti- 
tion. 

Former Section 10512-18 permitted the probate court to dis- 
pense with the interlocutory order of adoption if one of three con- 
ditions existed. The first two?! have not been changed. The third 
dispensed with such order if the child resided in the home for six 
months and had either been legally placed there or its placement 
therein found to be beneficial by the proper court. The word “and” 
has been substituted for “or” in this Section, 8004-9(c) so that both 
factors must be present. 


INFANTS 

There are two significant amendments. One allows the court 
where it finds with respect to children under eighteen that neither 
parent is suitable to have custody, to place the child with one of 
its relatives. The other permits the court to certify such cases to 
the juvenile court for determination without first obtaining that 
court’s consent. Consent of the juvenile court is still required in 
all cases where the court having jurisdiction has not found the 
parents unfit or where the parent awarded custody has died.”? 


BASTARDY 
The amendments in this chapter, among others, eliminate the 
requirement that the examination before the justice of the peace 





20 See Huff v. Huff, 79 Ohio App. 514, motion to certify overruled, Novem- 
ber 27, 1946. 

21 Where the child, legally by birth or adoption, is the child of spouse of 
the petitioner or where the child was placed in the home of petitioner by an 
approved agency and has lived in the home for a continuous period of six 
months. 

22 Onto Gen. Cope §§ 8005-4 (8033) and 8005-6 (8034-1). 
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shall be given in evidence at the trial for the complainant.?> Former 
Section 12124 (8006-18) dealing with insolvent defendants has been 
entirely rewritten. It provides that the defendant, having been con- 
fined in jail for three months, upon three days’ notice to the com- 
plainant or her attorney may apply to the trial judge for release. 
If unable to pay the defendant may be released on condition that 
he pay a weekly sum on expenses and costs. 








23 Onto Gen. Cone § 8006-15 (12122). 








The Motor-Vehicle Safety Responsibility Act 
Joun E. HALLENn* 


Millions of cars on the highway have created dangers that were 
unheard of in the nineteenth century. Their operation may result 
in serious injury or death and damages for large sums may be 
secured against negligent defendants. Yet millions of persons are 
authorized to drive automobiles and a considerable percentage of 
them would be unable to pay a judgment that was rendered against 
them. There may be a wide difference between securing a judg- 
ment against a negligent defendant and the satisfaction of the judg- 
ment, and legislatures in recent years have been giving increasing 
attention to attempts to bridge the gulf. 

For some years Massachusetts has had a law which requires 
all drivers licensed in that state to carry liability insurance. The 
act has aroused a great deal of controversy and has not been gen- 
erally followed. This is known as compulsory insurance and is at 
the opposite extreme from the view that insurance is a voluntary 
matter which an individual may secure cr not, as he pleases. 

The Uniform Automobile Liability Security Act was approved 
by the National Conference of Commissioners on Uniform State 
Laws in 1932. It required proof of financial responsibility from 
operators having certain accident records. It was adopted, with 
some amendments, by Pennsylvania, Washington, and Hawaii, but 
was withdrawn from the active list of uniform acts recommended 
for adoption by the Commissioners in 1943. 

Meanwhile financial responsibility acts, showing greater or less 
similarity to this Uniform Act, were adopted in many states. The 
beginning was made in Ohio in 1935. With minor amendments in 
1939 and 1943 it became Section 6298-1 of the Ohio General Code. 

It authorized the registrar to revoke the license of a person 
who had been convicted of certain crimes involving the use of a 
motor vehicle (manslaughter, operation under the influence of 
liquor, failing to stop when required, or a felony in which a motor 
vehicle was used) and then added that the registrar should revoke 
if a final judgment in action for wrongful death, personal injury 
or damage to property, due to the person’s individual operation 
of a motor vehicle, remained unsatisfied for thirty days. 

This Act authorized the registrar to revoke the license (or to 
require liability insurance or an equivalent bond) of a person 
who had been convicted of certain offenses or had an unsatisfied 
judgment against him, and so it went beyond the previous Ohio 
law. It did not authorize the registrar to act against any one who 
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did not have such a judgment against him and so had little effect 
on the great majority of Ohio drivers. 

The 1951 Legislature enacted Amended House Bill No. 168, 
which as it says (6298-1), may be cited as the Motor-Vehicle Safe- 
ty Responsibility Act. The Act consists of 93 sections and it re- 
peals Sections 6298-1 to 6298-26 of the General Code. It is a new 
act and while it covers much of the subject matter of the repealed 
law, it extends far beyond it. 

The driver of any motor vehicle which is involved in a motor 
vehicle accident shall forward a written report of the accident 
on a prescribed form within 5 days.' Accident means any acci- 
dent involving a motor vehicle which results in bodily injury 
or death of any person, or damage to property in excess of $100.” 
The registrar may suspend the license of any person who fails 
to report an accident.2 Twenty days after receiving the report 
the registrar shall determine the amount of security that he be- 
lieves to be sufficient to satisfy any judgment that may be secur- 
ed. Within 50 days after the report has been received, the reg- 
istrar shall give written notice to the parties concerned of the 
amount of security that must be deposited and that an order of 
suspension will be made 10 days later unless the security has been 
deposited in the meantime.‘ The registrar shall suspend the license 
of the person and the registration of all motor vehicles owned by 
the person if the security is not deposited in 10 days.‘ 

All of this goes far beyond the scope of the earlier act. The 
registrar does not have to wait for a conviction of crime or an 
unsatisfied judgment. Participants in an automobile accident are 
under a duty to notify the registrar and requirements that secur- 
ity must be raised or the license suspended follow almost as a 
matter of course. 

The requirements of security and suspension do not apply if 
the driver or owner has a sufficient liability policy or bond at 
the time of the accident. They will not apply to a person if there 
was no damage to anything or anyone but himself, or if his car 
was lawfully parked.’ So releases, settlements, payment of judg- 
ments, or final judgment in his favor will put an end to the re- 
quirements.’ The deposit will be returned if no action has been 





1 Onto Gen. Cone § 6298-17. 

2 Onto Gen. Cone § 6298-13. 

3 Onto Gen. Cope § 6298-21. 

4 Onto Gen. Cope § 6298-24. 

5 Onto Gen. Cone § 6298-26. 

6 Onto GEN. Cope § 6298-27. 

7 Onto Gen. Cone § 6298-29. 

8 Onto GEN. Cone §§ 6298-30 to 6298-34. 
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brought in one year.’ 

The registrar will disclose to any person claiming to have been 
injured or damaged the names and addresses of all persons and 
the ownership of all motor vehicles involved. Upon demand of a 
court or a person claiming to have made a report, he will furnish 
a certificate stating that a report has or has not been made. Other- 
wise, the reports are confidential and are not subject to subpoena 
nor may they be used in any trial, civil or criminal, arising out 
of the accident. In the same way the actions and findings of the 
registrar or the security provided shall not be evidence of due 
care or negligence nor shall it be referred to in any way.!° 

“Proof of financial responsibility” means proof of ability to 
respond in damages to the extent of $5,000 for the death or injury 
of any one person, $10,000 for the death or injury of two or more 
persons, and $5,000 because of damage to the property of others.!! 
For purposes of this act only, judgments shall be deemed satis- 
fied if these amounts are credited upon any judgment in ex- 
cess of that amount.'!? In other words a motorist will not lose 
his license although he cannot satisfy a judgment beyond the fig- 
ures set. The amounts for personal injury or death are the same 
as in the old act for persons convicted of crime or unable to satis- 
fy a judgment, but the total for property damage has been raised 
from one thousand to five. 

Proof of financial responsibility may be given by filing a satis- 
factory certificate of insurance. It must insure the party named 
against loss from liability to others for at least the amounts 
mentioned above.'’ Every operator’s policy must protect him 
against loss from liability for damages arising out of the use of 
any motor vehicle not owned by him.'* In every policy the 
liability of the company shall become absolute whenever injury 
or damage covered by the policy occurs. It cannot be cancelled 
by any agreement between the company and the insured after 
the occurrence of the injury, and no statement by the insured 
and no violation of the policy shall defeat it.'5 

This Act, as it becomes known, may lead to a considerable 
increase in liability insurance. It will benefit society because it 
will make it possible for more plaintiffs to recover from negligent 
defendants. Some owners and operators of motor vehicles may 
regard it as sufficient benefit when they realize that a certificate 





9 Onto Gen. Cope § 6298-40. 

10 Onto Gen. Cone §§ 6298-22 and 6298-41. 
11 Onto Gen. Cove § 6298-46 

12 Onto Gen. Cope § 6298-55. 

13 Ou10 Gen. Cope § 6298-63. 

14 Onto Gen. Cope § 6298-65. 

15 Onto Gen. Cove § 6298-68. 
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of insurance will protect them from the various steps involved in 
this Act. There is no question about the benefit to insurance com- 
panies. But there are a number of drivers who for one reason 
or another have not been regarded as good risks by the compan- 
ies. If these drivers remain uninsurable, there may be a number 
of accidents with no possibility of collecting damages by the in- 
jured parties, with consequent loss to society and possible opposi- 
tion to the new law. The Act envisages a plan to include many 
of these people by apportioning them among the companies, with 
details to be worked out.!® 

Proof of financial responsibility may be evidenced by the bond 
of a surety company or a bond with at least two individual sure- 
ties having equities equal in value to at least twice the bond, the 
real estate to be scheduled in the bond approved by a judge of a 
court of record.'!? Notice of such deposit shall be filed with the 
county recorder where the land is located and shall constitute a 
lien.'!8 Apparently the bond with individual sureties will continue 
to be permitted but not encouraged. 

Proof of financial responsibility may also be evidenced by the 
certificate of the treasurer of state that the party has deposited 
$15,000 in money or bonds of the United States, State of Ohio, or 
a political subdivision of Ohio.'? It would seem that parties who 
could raise $15,000 in cash or bonds would probably also possess 
liability insurance with coverage at least as high as indicated in 
this Act. . 

Failure to report a motor vehicle accident as required may be 
punished by a fine of not more than $100.29 If a person whose 
license has been suspended or revoked, drives a car, he shall be 
fined not more than $500 or imprisoned for not more than six 
months or both.?! 

The essence of the new law is that any driver or owner of a 
motor vehicle must, if he is found at fault, be prepared to respond 
in damages up to the limits prescribed in the Act. These limits 
seem extremely modest for the personal liability damages, $5,000 
for the injury or death of one person, in comparison with some of 
the jury awards of recent years. It may be that these figures will 
be increased by amendments in the future. We have not yet adopt- 
ed a doctrine that every automobile driver or owner must carry 





16 Onto Gen. Conve § 6298-90. 
17 Onto Gen. Cope § 6298-74. 
18 Onto Gen. Cove § 6298-75. 
19 Onto Gen. Cone § 6298-77. 
20 Ont0 Gen Cope § 6298-85. 
21 Onto Gen. Cone § 6298-87. 
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liability insurance but this Act which provides that any one in- 
volved in an accident must post adequate security has certainly 
moved us a considerable distance in that direction. 











Procedure for Verification of Tax Returns 
C. Emory GLANDER* 


In providing that tax returns or reports with respect to taxes, 
including accompanying schedules and statements, need not be 
sworn to, the 99th General Assembly eliminated a requirement that 
had long been regarded as burdensome by taxpayers of Ohio.' For 
a number of years, the Ohio statutes have required that such tax 
returns or reports be verified under oath by taxpayers generally,” 
and by the following classes of taxpayers in particular: taxpayers 
filing personal property tax returns,’ rural electric companies,‘ 
banks and financial institutions,5 dealers in intangibles,® public utili- 
ties,’ domestic and foreign corporations,’ dealers in motor vehicle 
fuel,? sales tax vendors!® and permit holders selling wine, beer, 
malt beverages and mixed beverages.!! 

In lieu of verification under oath, the new law provides that 
each such tax return or report shall have printed on it the follow- 
ing statement which shall be subscribed to by the person signing 
such return or report: !? 

I declare under penalties of perjury that this return (in- 

cluding any accompanying schedules and statements) has 

been examined by me and to the best of my knowledge and 
belief is a true, correct and complete return and report. 

It will be observed that this statement, except for the addi- 
tion of the last two words, is identical with that required in re- 
spect of federal income tax returns.!? 

The existing statute providing penalties for filing false or fraud- 
ulent tax returns and reports with the department of taxation!‘ 





* Of the firm of Wright, Harlor, Purpus, Morris and Arnold; Past Tax 
Commissioner of Ohio; Past President of the National Association of Tax 
Administrators; Member of the Ohio Bar. 

1 Am. Sub. Sen. Bill No. 295, amending Sections 1465-20, 5372, 5372-2, 5372-5, 
5372-6, 5411, 5414-4, 5421, 5449, 5462, 5470, 5496, 5529, 5546-12b and 6212-50 and 
repealing Section 5501 of the Ohio General Code. The bill was approved by 
the Governor on June 11, 1951, and is effective on and after September 10, 1951. 

2 Onto Gen. Cope §§ 1465-18, 1465-19 and 1465-20. 

3 Onto Gen. Cope §§ 5372, 5372-2, and 5372-5. 

4 Onto Gen. Cone § 5372-6. 

5 Onto Gen. Cone § 5411. 

6 Onto Gen. Cone § 5414-4. 

7 Onto Gen. Cope §§ 5421, 5449, 5462, and 5470. 

8 Onto Gen. Cone § 5496. 

9Oxto Gen. Cone § 5529. 

10 Onto Gen. Cope § 5546-12b. 

11 Onto Gen. Cope § 6212-50. 

12 Onto Gen. Cone § 1465-20a, Am. Sub. Sen. Bill No. 295, § 1. 

13 J. S. Individual Income Tax Return, Form 1040. 

14 Onto Gen. Cope § 5501. 
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was repealed, and in its place a new section was enacted, as fol- 

lows: !5 
Whoever knowingly makes or presents or aids, or assists 
in the preparation or presentation of a false or fraudulent 
report, return, schedule, statement or document authorized 
or required by law to be filed with the department of taxa- 
tion, the auditor of state, the treasurer of state, a county 
auditor or a county treasurer or knowingly procures, coun- 
sels, or advises the preparation or presentation of such re- 
port, return, schedule, statement or document, or who 
knowingly changes, alters, or amends or knowingly pro- 
cures, counsels or advises such change, alteration or 
amendment of the books upon which such report, return, 
schedule, statement or document are based with intent to 
defraud the state of Ohio or any of its subdivisions, shall 
be fined not more than ten thousand dollars, or imprisoned 
in the penitentiary for not more than five years, or both. 


No conviction shall be had under any other section of the 

General Code with respect to acts or conduct made subject 

to the penalty provided in this section. 

This new section is broader than the former section in that it 
applies not only to false and fraudulent returns, reports and other 
statements filed with the department of taxation, but also to those 
filed with the auditor of state, the treasurer of state, a county audi- 
tor or a county treasurer. 

The provisions of the new law will not apply to certain docu- 
ments filed with the department of taxation, such as petitions for 
reassessment or claims for reimbursement on account of returned 
merchandise under the sales tax law, '* or to any other document 
or form of the department of taxation which does not constitute a 
tax return or report or an accompanying schedule or statement. 





15 Onto Gen. Cope § 1465-20b, Am. Sub. Sen. Bill No. 295, Sec. 2. 
16 Onto Gen. Cope §§ 5546-9a and 5546-6. 











Unemployment Compensation 
L. B. SoisBerry* 


On June 1, 1951, the Ohio Legislature passed Amended Sub- 
stitute Senate Bill No. 149 relative to Unemployment Compensation. 
This legislation was signed by the Governor on June 12, 1951, but 
by its own terms does not become effective until January 1, 1952. 

The measure makes some rather significant changes in the Un- 
employment Compensation Law, and not the least of these is the 
changing of the definition of the “base period.” Whereas the base 
period prior to the effective date of this new law consists of the 
first four of the last five completed calendar quarters immediately 
preceding the first day of an individual’s benefit year, the base 
period after January 1, 1952, will mean the last four completed 
calendar quarters just prior to the benefit year. The so-called 
“lag quarter” has been eliminated, and this action will probably 
simplify an understanding of the base period, which has been con- 
fusing to so many persons dealing with this law. Now, it is only 
necessary to determine in which quarter the benefit year begins, 
and the base period can be ascertained by taking the four complet- 
ed quarters just preceding.! 

Prior to the passage of the new Act, the “duration of any period 
of unemployment”, although used in the law, was not defined. The 
Act now defines that condition as being unemployment until an in- 
dividual has become reemployed in employment subject to the Un- 
employment Compensation Act of this or another state, and has 
earned wages equal to his weekly benefit amount.? Under present 
law, a claimant could cure a defect in this claim by becoming em- 
ployed theoretically for but a few minutes, be separated due to lack 
of work, and reestablish full benefit rights. Under this new pro- 
vision, he will have to earn at least his weekly benefit amount be- 
fore being able to cure a previous faulty separation. 

One of the most significant changes in the law is that relating 
to those base period employers from whom a claimant has a faulty 
separation. Under the new Act, a base period employer’s account 
will not be charged for benefits paid a claimant if the claimant be- 
came separated from the employer because of: (1) quitting his work 
without just cause; (2) being discharged with just cause in connec- 
tion with his work; (3) being unemployed by reason of commitment 
to any penal institution; and (4) being discharged for dishonesty, if 
admitted or if a conviction is obtained. Although being a Com- 
munist is totally disqualifying, that circumstance is also included 

*Of the firm of Brownfield, Schwenker and Teaford; Member of the Ohio 
Bar. 
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as a faulty separation along with those listed above. As the law 
reads, it was perhaps the legislative intent to protect the accounts 
of employers separating employees for being Communists. In the 
writer’s opinion the inclusion of the paragraph on Communism at 
this particular place was an oversight. 

No disqualification will result if a claimant voluntarily quits 
to accept a bona fide offer from another employer and is paid wages 
by such employer equal to ten times his weekly benefit amount.’ 

All wages paid in the base period can be used to determine 
whether the application for the determination of benefit rights is 
valid, and in determining the weekly benefit amount.’ 

It thus becomes obvious that all separations during the entire 
base period will be relevant. Under the present law only the reason 
for separation from the last employer is material. There is, how- 
ever, a burden cast upon the employer to file a timely notice with 
the Administrator, when a request is made as to the reason for 
separation.5 

In this connection, it should also be noted that quitting because 
of pregnancy has been added to the old “marital obligation” section 
of the law. Under existing law, if a person quits to marry or be- 
cause of a marital, parental, filial, or other domestic obligation, 
benefits are suspended until such a defect is cured by the obtaining 
of subsequent employment, becoming separated therefrom, and be- 
ing otherwise eligible. Added to this section are words in the new 
law reading “. . . or becomes unemployed because of pregnancy.” 
Note particularly that the pregnant woman does not have to “quit” 
to receive the suspension. Theoretically, if an employer learns that 
an employee is pregnant, he can discharge her and she is thus “un- 
employed because of pregnancy” and would be disqualified. 

The Act contains a new provision allowing a second benefit 
year to begin before the expiration of the old one, under certain 
conditions. If a claimant’s benefit rights have been exhausted or 
canceled, and if he has not been paid his maximum benefits, the 
claimant may, in any calendar quarter, subsequent to the quarter 
in which such benefits have been canceled or exhausted, file an ap- 
plication for cancellation of the existing benefit year. He may then 
file another application and establish one additional benefit year be- 
fore the expiration of the first. However, wages used to set up the 
first benefit year may not be used to establish the second. 

This provision in the law will not have too wide an application 
because several things must be precedent. Note particularly that 





3 Onto Gen. Cone § 1345-8-e. 

4 Ibid. 

5 Onto Gen. Cope § 1345-4-(c)-(1)-D. 
6 Onto Gen. Cove § 1345-6-c- (10). 
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benefit rights must have been exhausted on the first claim before 
the second benefit year, under these conditions, can come into 
existence. The law also provides that there must be intervening 
employment. With the elimination of the “lag quarter” in the 
computation of the base period, and with the new 20-week rule 
rather than a 14-week rule, it appears to the writer that this new 
provision in the law will not mean too much to claimants. 

Under existing law, it is necessary for a claimant to have four- 
teen weeks of employment and $240.00 in earnings in his base per- 
iod, whereas under the new law, he must have twenty weeks, a re- 
version to the law as it existed prior to the 1949 amendments. The 
monetary amount remains at $240.00. It must be remembered that 
for the purpose of this section any employment within a calendar 
week counts as a week of employment. 

There has always been a great deal of confusion over one or 
more organizations becoming successors to a predecessor entity. 
An organization disposing of its assets in many instances has very 
valuable rights in its reserve balance and merit rate at the Bureau. 
There has been added to existing law a section allowing a transfer 
of a portion of a predecessor’s experience to the successor under 
certain circumstances. The Act states: “In the case of a transfer of 
a portion of an employer’s enterprise, only that part of the experi- 
ence with unemployment compensation and payrolls that is directly 
attributable to the segregated and identifiable part shall be trans- 
ferred and used in computing the contribution rate of the successor 
employer on the next computation date. The administrator by reg- 
ulation may prescribe procedures for effecting transfers of experi- 
ence as provided herein.” 

A minor change in the law makes provision for the continuity 
of the business if its owner is called into military service.® 


Under existing law, an employer is notified of the money paid 
out on claims filed against his account by means of a chargeback 
statement issued monthly. The law actually provided for the is- 
suing of such a statement at least once during each calendar quarter 
and, on written request of the employer, being issued monthly. In 
practice the Bureau has been issuing such statements monthly. 
Under the law to become effective on January 1, 1952, the Bu- 
reau must at least once during each calendar quarter issue a no- 
tice showing a summary of the amount of benefits paid which are 
chargeable to each employer, but the Bureau must also promptly 
mail notice of weekly benefit payments to the employer to be charg- 
ed. The law provides that such notices may consist of copies of 
the benefit checks to be charged to the employer’s account and 





7 On10 Gen. Cone § 1345-4-(c)-(1)-D. 
8 Onto Gen. Cone § 1345-4-(c)-(4)-(F). 
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shall contain relevant information.’ 

Existing law allows a base period employer’s account to be 
charged up to one-half of the claimant’s earnings in that particular 
quarter, not to exceed $280.00. The new law does not contain the 
$280.00 limitation. It is believed that this was unintentional. It is 
possible for one employer to have to absorb maximum benefits of 
$728.00 although that employer may have employed the claimant 
in but one quarter. 

This new provision will definitely increase the work of the 
chargeback section of the Bureau, but it should be of material sig- 
nificance to all employers. One of the underlying reasons for no- 
tice to an employer that a claim has been filed or allowed, or that 
benefits are being paid to a former employee, is to advise that em- 
ployer that an ex-employee is out of work and apparently in need 
of work. The issuance of a weekly chargeback statement will ap- 
prise the employer of former employees drawing benefits, and if 
that employer has work for such an individual, these weekly no- 
tices may result in increased reemployment. 

By the same token, an employer cognizant of the costs of un- 
employment compensation, will more carefully watch claims where 
he is currently advised of the money being drained from his ac- 
count. This new provision in the law will undoubtedly act to con- 
trol claims. Since the word “notice” is in use in the new law, these 
weekly chargebacks may be appealable to the Board of Review. It 
is not thoroughly clear why the law still provides for a quarterly 
summary of chargebacks. 

There is another entirely new provision requiring a reduction 
of unemployment benefits if the claimant is drawing retirement or 
pension benefits made by or on behalf of an employer in accordance 
with an exclusively employer-sponsored plan.!° 

In keeping with the increased cost of living, and legislative in- 
creases in all other forms of social legislation, the Act provides for 
an increase in maximum benefits from $650.00 to $728.00.!! Ohio 
law sets up maximum benefits only indirectly by creating a maxi- 
mum weekly benefit amount, and then stating that maximum bene- 
fits shall not exceed 26 times such maximum weekly amount. The 
weekly amount is determined from a statutory chart which is bas- 
ed on the claimant’s highest quarterly base period earnings. The 
new law merely allows increased weekly benefit amounts to those 
claimants who had high base period earnings. The new provision 
does not in any way affect the benefits of those claimants averag- 





9 Onto Gen. Cone § 1345-4-(c)-(4)-(G) and (H). 
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ing less than approximately $200.00 per month in the best quarter 
of their base period. 

Under existing law, a claimant could draw benefits up to two- 
thirds of his base period earnings not to exceed the maximum bene- 
fit amount. Under the Act a claimant will be entitled to draw only 
up to one-half of his base period earnings, not to exceed the maxi- 
mum benefit amount.!? This provision is quite significant to claim- 
ants in the lower earnings group. It must not be forgotten that the 
entire program was designed primarily for that group. 

Here again a claimant may have sufficient earnings credits, but 
have them erased by a disqualifying separation. 

The new law did not disturb existing dependency benefits, but 
it is most significant to the writer that no limitation was made on 
the number of weeks that dependency benefits can be drawn. 
Theoretically, a claimant could draw partial benefits throughout his 
benefit year, as has been done, and draw up to $5.00 per week in 
dependency benefits.'3 

The Act makes it mandatory on the Administrator to make cor- 
rections where an applicant has drawn benefits without fraudulent 
misrepresentation on his part.'4 The penalties have been increased 
against claimants who do make fraudulent misrepresentation.!5 

Although this new legislation does not go into effect until 
January 1, 1952, its presence has already caused some widespread 
changes in present operating policy at the Bureau. For example, 
since the end of the second calendar quarter of 1951 an employer 
does not have to report his employees’ individual earnings to the 
Bureau each quarter. Since claim for Unemployment Compen- 
sation benefits are totally dependent upon the claimant’s earnings 
during that particular year called the base period, the local offices 
of the Bureau will in the future have to obtain such information 
from the employers after the claimant has signified his intention to 
file a claim. At first blush this does not seem too difficult, but when 
it is realized that many claimants have as high as 50 to 60 employ- 
ers in a base period, some of the difficulties under the new law be- 
come quite apparent. The law anticipates that many employers will 
not be cooperative in furnishing the requested information, and 
provides that: “.... if the Administrator fails to receive such in- 
formation from any or all such employers within seven days from 
the date of mailing such request, and if necessary to assure prompt 
payment of benefits when due, the Administrator may, neverthe- 
less, make his determination, and shall base his determination on 





12 Onto Gen. Cone § 1345-8-d. 

13 Onto Gen. Cope § 1345-8-e. 

14 Onto Gen. Cope § 1345-25-b. 
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such information as is available to him, which may include the Ap- 
plicant’s statement... .”!6 

A small financial penalty is also assessed against an employer 
who fails to comply with these requests of the Administrator. 

It is the writer’s opinion that many applicants are going to 
lose their rights to benefits because of a failure to recall the names 
of employers in the base period. Construction workers, including 
laborers, carpenters, brick masons, and painters frequently work 
for many employers during the base period. Many employers pay 
in cash, and the writer has known numerous claimants who did not 
remember for whom they worked and who could recall only the 
location of the building and the name of the foreman. How the 
Bureau is going to determine base period earnings in such and 
similar circumstances is not clear. 

From the employer’s standpoint, there should be immediate 
compliance with the Bureau’s request for information, particularly 
the reason for separation and the earnings in the base period. It is 
the writer’s opinion that the form to be used by the Bureau for this 
request will undoubtedly explain the base period to the employer 
and will probably ask for specific earnings by quarters. 

With the passage of the 1949 Amendments, each week has been 
considered as a separate claim. When the employer has appealed 
from the allowance of the first claim for benefits, it has been held 
that the jurisdiction of the Referee of the Board of Review hearing 
the appeal only extends to the first week. As a consequence, when 
the first week has been disallowed on appeal, no further action is 
usually taken by an employer. However, the Administrator has in- 
terpreted the law to mean that he may allow any subsequent week 
without giving notice thereof to the interested employers, and a 
claimant may, under such circumstances, draw maximum benefits 
without the employer being formally notified. In such cases the 
employer is only notified indirectly by means of a chargeback state- 
ment, which is re¢eived too late for the purpose of contesting the 
merits of the claim. Several cases are presently pending in court 
challenging the Administrator’s interpretation of this section of the 
law allowing such a practice. 

The new law has added a provision which reads as follows: 
“....determination allowing waiting period or benefits for the first 
week following a previous disallowal during such benefit year, shall 
be mailed or delivered to all interested parties.”!”? The practice 
under existing law is hardly conceivable when it is realized that 
the employers paying the cost of a claim would be notified when a 
claim was disallowed, and yet when the claim is subsequently al- 





16 Onto Gen. Cope § 1346-4. 
17 Onto Gen. Cope § 1345-4. 
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lowed, tending to charge the employer’s account, no notice is given. 
This new provision is a much-needed remedy. 

Although the law seems explicit that benefits cannot be paid 
pending an appeal, the Benefits Department of the Bureau has been 
paying many such claims. This is made worse by the fact that this 
same department will not credit the protesting employer’s account 
except for the first week. Section 1346 of the General Code pro- 
vides: “All employers or deputies of the Administrator receiving 
or disbursing funds shall give bond to the state in amounts and 
with surety to be approved by the Administrator.” The writer 
anticipates a taxpayer’s suit contesting this procedure. 

Although the law has always been liberal in allowing auto- 
matic rights of appeal to all the parties, the existing law only re- 
quired a referee to take notes during a hearing and preserve them 
for two years. To further enhance appellate rights, the Act pro- 
vides that a record must be made at each hearing and that all 
testimony shall be taken by a reporter. It does not have to be tran- 
scribed until the claim is further appealed. 

Ohio law has always provided that an employer be allowed to 
make a voluntary contribution to enhance the position of his ac- 
count. Existing law allows such a contribution up to thirty days 
after the computation date. The new law allows such a contribu- 
tion within ninety days after the computation date. The attorney 
and accountant representing corporations subject to the excess 
profits tax should give serious study to this last provision. 

There has been no effort here to cover all the changes in the 
law and procedure. The effort has been to set forth some of the 
more important provisions. It must be understood that the com- 
ments and interpretations are those of the writer, and in the future, 
as in the past, the Administrator, Referees, Board of Review and 
the courts will probably make him sorry for some of his prognosti- 
cations. 








Water Pollution Control 


Gwynne B. Myers* 


The 99th General Assembly’s Amended Substitute Senate Bill 
No. 62, commonly called the “Deddens’ Act”, represents the first 
attempt to establish a comprehensive state program of water pol- 
lution control in Ohio.! The new law is patterned in some respects 
after a rigorous water control law in Pennsylvania,? and must be 
considered an off-spring, as well as an implementation of, the Ohio 
River Valley Water Sanitation Compact. It is interesting that Ohio, 
the primary mover in interstate control of water pollution, has 
waited twelve years after the Compact to achieve intrastate con- 
trol. Analysis of the Act is simplified by grouping the provisions 
under five headings. 


DEFINITIONS 

As with any statute, the frequently used terms such as sewage, 
industrial wastes, and treatment works are given their customary 
definition.* ‘The meanings given (1) pollution, (2) waters of the 
state, and (3) persons, are worth noting for in a large part they 
govern the scope of the law. 

“Pollution” for the purposes of this Act is the act of (1) plac- 
ing, (2) noxious or deleterious substances, (3) in any waters of 
the state, (4) if placing such substances makes the waters harm- 
ful or inimical to public health, animal life, industrial or agricul- 
tural usage, or recreation.’ This is a broad definition, which, if en- 
forced without limitation could only result in a very clean stream. 

The “waters of the state” to which the Act applies include all 
waters, surface or underground, natural or artificial except private 
waters which do not join with any natural surface or underground 
waters.® 

The Act applies to all natural persons, all private corporations, 
all municipalities and political subdivisions.’ One tangible result 
of the Ohio River Valley Compact is evidenced by this definition. 
Previous pollution/laws specifically exempted Ohio River cities from 





*Assistant Attorney General of Ohio; Member of the Ohio Bar. 

1The piecemeal provisions of the present law have appeared, in practice, 
to be inadequate in their coverage and cumbersome to enforce. See Onto GEN. 
Cope § 1249 et seq; §§ 1240-1, 2 and 3. The Attorney General is now enforcing 
the provisions of § 1240-4, but an actual test of that law has not been needed. 

2Pa. Stat. Ann § 691.1 et seq. (Purdon, 1949). 

354 Srat. 752 (1940), 33 U.S.C.A. § 567a (1950). 

4 Amended Substitute Senate Bill No. 62, § 2 (b) (c) (d) (e) (f) and (g). 
Unless otherwise shown citations to sections of the law will refer to this Act. 

5§ 2 (a). 

6§ 2 (h). 

7§ 2 (i). 
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provisions requiring sewage treatment facilities until such time as 
Ohio River cities in other states should construct such facilities.® 
The present law just as specifically includes the Ohio River cities, 
apparently demonstrating the Legislature’s belief that the Com- 
pact is effective in the other states. 
THe Water Po.ttution ContTro, BoarpD 

The agency which will administer and enforce the Act is the 
Water Pollution Control Board. This board is made a part of the 
Department of Health and the Director of Health serves as chair- 
man of the board.? The implication of these provisions must be 
that pollution control is more closely identified with public health 
than with conservation.!° The Directors of Commerce and of Na- 
tural Resources are ex efficio members of the board. The two re- 
maining members are appointed by the Governor. One must be ex- 
perienced in municipal government, the other in industrial activity. 
Quarterly meetings of the board are required, but interim action 
is also provided for. The Chairman is empowered to exercise al! 
the powers of the board except the powers to revoke permits, adopt 
rules, and issue or revoke orders. Experience indicates that in 
effect most of the administrative decisions will be made by the Di- 
rector of Health with periodic ratification by the board. 

Powers Or THe Boarp 

The important powers given the board can be summarized as 
follows: 

(a.) The Act grants the usual powers to develop pollution control 
programs,'! to participate in pollution research and to administer 
grants of money,!? to disseminate information on pollution,'’ and 
to establish rules of procedure! 

(b.) The crux of the Act is the power of the board to issue; modify 
or revoke orders, after public hearing, (1) prohibiting or abating 
the discharge of sewage or wastes into the waters of the state,'5 or 
(2) requiring the construction of new disposal systems, or the ex- 
tension or alteration of present systems, if such action will prevent, 
control or abate pollution. In conjunction with the order power, the 

8 Onto Gen. Cone § 1251. 

9§ 3. 

10 It is interesting to compare the powers and duties, as well as the sig- 
nificance, of the Ohio Water Resources Board, which is a part of the Division 
of Water in the Department of Natural Resources. See Onto Gen. Cope § 408 
et seq. It has been the writer’s observation that while the Pennsylvania Water 
Board is weighted, in point of view, toward the conservation approach to pol- 
lution, the Ohio Board should be inclined toward industry’s approach. 

11§ 4 (a). 

=a 4 and(d). 

13§ 4 (e). 

14§ 4 (f). 

1S§ 4 (g). 
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board is also given a permit power allowing it to issue, modify, re- 
voke or deny permits for the discharge of sewage or wastes and also 
for the installation, modification or operation of disposal systems. 
These permits may specify the volume or strength of the permiss- 
able discharge.'® This permit power, of course, would not be so 
efficacious were it not that the penalty provisions of the Act, dis- 
cussed infra, provide that discharge without permit is a criminal 
offense.'7 As part of the permit power the board may require the 
submission, for review by the board, of plans, specifications and 
other information relevant to the issuance of permits.'® This permit 
and order power is subject to one special limitation of considerable 
importance. When making all orders, the board must “ ... hear and 
give consideration to evidence relating to conditions to result from 
compliance with such orders, and their relation to benefits to the 
people of the state of Ohio to be derived from such compliance .. .””!9 


(c.) The board has the power to institute proceedings in common 
pleas court to enforce its orders.?° 

(d.) The board is given the power to investigate, on its own mo- 
tion, any act of pollution or any failure to comply with the Act, and 
is required to do so upon request being made by officials of a po- 
litical subdivision or upon petition by twenty five electors. The 
incidental powers for access to land and records are granted.?! 


(e.) Neither the order and permit power nor the penalty provisions 
of the Act apply to the discharge of industrial wastes or acid mine 
drainage until the board, after hearing, determines that there is a 
practical method for removing the polluting properties from the 
wastes or drainage.”?? Certain additional kinds of discharge are 





16§ 4 (i). 

17§ 8 (a). 

18§§ 4 (h) and 5 (d). Do these provisions repeal by implication or just 
supplement the present provisions of Ohio General Code Section 1240-1, re- 
quiring the approval of the State Department of Health for any plans to 
construct or alter treatment facilities? 

19§ 4 (g). The writer believes that this language is quite significant. If 
the provision had not been incorporated the board could meet the test of 
§ 154-73 of the Administrative Procedure Act, requiring that an order be 
supported by “. ... reliable, probative and substantial evidence ... .”, by 
finding, on the basis of evidence, that a stream was polluted, that X was 
polluting it, and that the pollution could be abated. The proviso of § 4 (g) 
however, seems to mean that the board must examine innumerable collateral 
factors affecting the total welfare of the people of Ohio. 

20§ 4 (j). 

21 § 6. This remedies one of the more apparent deficiencies of the present 
law which gave the Department of Health no power to proceed on its own 
initiative. See Onto Gen. Cope § 1249 et seq. 


22§5 (e). 
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specifically exempted.?3 All the proceedings of the board must be 
in accord with the provisions of the Administrative Procedure Act.”* 


PENALTY PROVISIONS 

Offenses against the Act are broadly defined. After one year 
following the effective date of the act, September 27, 1952, it is un- 
lawful for any person to pollute the waters of the state, or to place 
sewage or wastes in such a position that they cause pollution, and 
such action is defined to be a public nuisance, unless a valid per- 
mit for such action has been issued by the board.?5 The obvious 
purpose of the one year provision is to allow time for the extensive 
work to be done by cities and industries in order to meet the re- 
quirements of the Act.*° It is unlawful to discharge wastes or 
sewage in excess of permit specifications.?” Violation of the pro- 
visions of the Act or of orders by the board is a misdemeanor 
punishable by fine or imprisonment or both, and a new offense is 
deemed committed each day the violation continues after convic- 
tion and final determination of a violation.?* Violations may also 
be enjoined. 


MISCELLANEOUS PROVISIONS 

Violators of the Act or of orders by the board must be given 
written notice of the violation, and the right to a hearing is spelled 
out in some detail.?? The same hearing protection applies to denial, 
modification or revocation of permits.° The attorney general is 
given the duty of prosecuting violators, when requested to do so 
by the board. The attorney general also, at the request of the 
board, must seek an injunction against any violation or threatened 
violation of the Act or the orders of the board.’! Equitable and 
common law rights of action to suppress nuisances or to abate pol- 
lution are preserved by the terms of the statute, as are the ordinary 
rights of riparian owners.*? 


23§ 5 (f) (g) (h) and (i). 

24§ 7 (b). 

25§ 5 (a). 

26It would probably be wise procedure for permit applicants to seek 
permits before the expiration of the one year grace period. Nothing prevents 
this, though nothing compels it. 

27§ 5 (b). 

28§ 8 (a). 

29§ 7 (a). § 7 (d) covers emergency situations. 

308 7 (c). 

31§ 8 (b). 

32§ 9. There is no reference to other statutory remedies. Nor does the 
Act expressly repeal any other statutes. So many of the old provisions are 
out of harmony with the permit scheme that an implied repeal may well 
have taken place. Would this also affect the conservation laws? If one were 
discharging wastes pursuant to a permit from one state agency, could another 
state agency prosecute if the wastes killed fish? 
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This Act is wholly untested, and Ohio’s experience in this field 
is quite limited. Many problems will undoubtedly arise in the ap- 
plication of the Act, but it would seem that governmental action to 
preserve water resources is here to stay, and experience with this 
act will, if anything, probably lead to the extension of its present 
provisions. 

















Sales and Use Tax Amendments 
C. Emory GLANDER* 


No legislative session in Ohio would be complete without some 
effort to amend the sales tax law, and the recent general session of 
the 99th General Assembly was no exception. The legislative answer 
to the recommendations of the Tax and Revenue Study Commis- 
sion! and of the Governor was the Mechem bill which made sub- 
stantial changes in the law but did not alter its fundamental char- 
acter.” 

The widespread interest in this piece of legislation can best be 
understood against the background of the recommendations of the 
Tax and Revenue Study Commission. In substance, it recommend- 
ed the substitution of what was popularly called a “gross sales 
tax” for our present prepaid consumers’ sales tax. Actually, its 
recommendation contemplated the retention in substance of the 
present sales tax structure, but the abolition of the prepaid tax 
receipts system. With the abolition of the prepaid tax receipts or 
coupons there would have been eliminated the vendors’ discount,’ 
commissions to the Treasurer’s agents‘ and redemption of tax cou- 
pons by religious and charitable organizations.5 

There can be no valid administrative objections whatever to 
the substitution of a gross sales tax for Ohio’s present sales tax 
system, provided the substitute is a true gross sales tax and pro- 
vided greatly increased appropriations also are made available for 
administrative and enforcement purposes. Under a gross sales tax, 
however, the term “gross” has tremendous significance and must 
not be ignored. It means that the tax is applied to all, or substantial- 
ly all, sales and not to selected transactions. By this test, the Study 





* Of the firm of Wright, Harlor, Purpus, Morris and Arnold; Past Tax 
Commissioner of Ohio; Past President of the National Association of Tax 
Administrators; Member of the Ohio Bar. 

1A fifteen-member tax and revenue study commission was created by 
the 98th General Assembly with instructions to study the tax and revenue 
system of the state and to submit its report by January 15, 1951. Am. Sen. 
Bill No. 42, effective October 28, 1949. 

2 Am. Sen. Bill No. 111, amending Sections 5546-2, 5546-5, 5546-8, 5546-26a 
and 6290-5 of the Ohic General Code. This bill was presented to the Governor 
on May 8, 1951, and was neither signed nor returned to the Senate wherein 
it originated within ten days after being so presented, exclusive of Sundays 
and the day it was presented. The bill was filed in the office of the Secretary 
of State on May 22, 1951 and, being a law providing for a tax levy, it became 
immediately effective in accordance with Article II, Section 1d of the Ohio 
Constitution. 

3 Onto Gen. Cope § 5546-8. 

4 Oxnto Gen. Cone § 5546-7. 

5 Onto Gen. Cove § 5546-26a. 
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Commission had not recommended a gross sales tax at all. It would 
have eliminated the stamp or coupon system, but would have re- 
tained practically all the numerous exemptions which in fact have 
constituted our law a selective sales tax as distinguished from a 
gross sales tax. Herein existed the administrative weakness of its 
proposal, 

It may be argued, and it is readily admitted, that the coupon 
system is an expensive device in tax administration. It may also 
be argued that the Department of Taxation, in all likelihood, might 
make better use in an expanded field audit program of money now 
expended for the coupon system. It would be folly, however, to 
conclude that the mere abandonment of the stamp system, and noth- 
ing more, would result in increased revenues to the state. 

Under a sales tax law such as ours which, in addition to at 
least fifteen specific exemptions,’ excepts sales to farmers, manu- 
facturers, processors, public utilities, merchants, and other com- 
mercial and industrial users,’ a variety of enforcement devices is 
both necessary and desirable. We have three such devices under 
our existing law: audit of vendors’ records and assessment of tax 
deficiencies thus disclosed;* prosecution of vendors who, among 
other things, fail to deliver prepaid tax receipts to consumers;? and 
redemption of prepaid tax receipts which are surrendered primari- 
ly by religious and charitable organizations.!° 

All of these enforcement devices have been employed in the 
past by the Tax Commissioner; yet, under the Study Commission’s 
proposal, both the second and third devices would have been dis- 
carded and the Tax Commissioner confined to audits as the sole 
means of enforcement. An audit program would be sufficient under 
a true gross sales tax. It is likely to be inadequate, however, under 
a law containing numerous exemptions or exceptions. 

The reasons for this view are simply stated. There are approxi- 
mately 240,000 licensed vendors in the State of Ohio—almost a 
quarter of a million. The maximum number of audits the Depart- 
ment has been able to make in one year with legislative appropria- 
tions available was about 8,000. We have a four year statute of 
limitations.!' This means that under the most favorable circum- 
stances the Department has been able to audit at the rate of but 
32,000 of the 240,000 licensed vendors within the statutory period 





6 Onto Gen. Cope § 5546-2. 

7 Onto Gen. Cope § 5546-1. 

8 Onto Gen. Cone §§ 5546-9a, 5546-9b, 5546-9c, 5546-12, 5546-12a and 5546- 
12b. 

9 Onto Gen. Cope §§ 5546-13, 5546-13a, 5546-13b, 5546-15, 5546-16 and 5546- 
17. 

10 Onto Gen. Cope § 5546-26a. 

11 Onto Gen. Cone § 5546-9d. 
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open for audit. Now, of course, it is unnecessary and impractical 
to have an audit force that would enable the Department to check 
every taxpayer within the statute of limitations. A very large pro- 
portion of business is done by little more than half the licensed 
vendors and, in general, the concentration of the audit program must 
be in that sector. But even if a greatly enhanced audit force were 
provided in Ohio, the elimination of tax coupons would not neces- 
sarily be justified, because it is the existence of the exemptions in 
our law which really complicates and slows down the process of 
auditing. So long as these exemptions remain, enforcement devices 
in addition to auditing are advantageous. Prosecution of vendors 
for failure to issue coupons as well as redemption of coupons are 
important additional enforcement devices under a selective sales 
tax law. 


It should be emphasized that the abolition of the coupon sys- 
tem alone will not assure an increased yield from the Ohio sales 
tax. The yield of our tax, when broken down on a per capita level 
rate basis, is substantially lower than that of other large states 
where comparable economic conditions prevail. The per capita yield 
of each 1% of tax in each of the states indicated below was report- 
ed by the Federation of Tax Administrators’? as follows: 


REPT Some pean pE ne Gre eer enna 10.57 
NY tg een ee ee te ete a ehas eie ae ee 9.58 
a oo SR Oe Se tid ag ae Ra PERS OHS 10.54 
EE ete dide eden tinesennewedadendnnewe 10.69 
ES ee ae ee ne Oey a eee ne ys 5.58 


The primary reason for this low yield in Ohio is the existence 
of more numerous exemptions under our law. Consequently, even 
under a sales tax system which excludes coupons the yield of the 
Ohio tax would be substantially lower than that of comparable 
states because of the restricted nature of the sales tax base in Ohio. 


An added reason for the low per capita yield in Ohio is the lack 
of sufficient auditors or examiners. The most effective part of a 
sales tax organization for insuring compliance with the law is the 
field audit staff. There is considerable variation among the states 
in the relative size of the staffs maintained, much of the difference 
being due to the reluctance of legislatures to appropriate sufficient 
funds. The following table, also compiled by the Federation of 
Tax Administrators, shows the relationship between licensed vend- 
ors and audit staff work-loads in the five states above referred to: 





12 Special report prepared for the Tax Commissioner of Ohio, dated Janu- 
ary 26, 1951, and not published for general distribution. The Federation of 
Tax Administrators is the official organization of tax administrators in the 
several states and has its offices at 1313 East 60th Street, Chicago, Illinois. 
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Accounts per Auditor 


RDS» |... co i eeaddvesesdaecieseveseveddeseues 307 
ER GE eer are eager nner me nme wre eee 1074 
i i le ee as in tne Ginna Rall 1030 
DL. -<ci0 apttdsseeedeonnatenssceeen tn oxneees 556 
ge EEO a eR Pr ae eee ere rere ey ee 1533 


It is an interesting fact, and incidentally a good illustration of 
the way in which expenditures can be channelled into the most pro- 
ductive activities, that sufficient field auditors can be maintained 
in California to service approximately 275,000 accounts (1950 es- 
timate) on a basis of one auditor for every 300 (a ratio five times 
the coverage reported for Ohio) at an annual cost of about $4,500,- 
000. This sum is only about $900,000 more than the auxiliary costs 
of the coupon system in Ohio (agents’ fees, redemption, printing). 
In the last fiscal year this field audit program in California pro- 
duced deficiency assessments of $9,758,950. The total amount of 
tax assessed as the result of both office and field audit programs 
together was $10,648,485. The predominance of the field audit pro- 
gram is thus emphasized.'3 

The foregoing views, of course, are those of the writer and do 
not constitute an argument either for or against the coupon system 
of sales tax administration. It was and is his conclusion that if the 
General Assembly should decide to abolish the coupon system it 
should also abolish substantially all, if not all,'* exemptions now in 
our law; that if the General Assembly should decide to retain ex- 
isting exemptions, or substantially all of them, it should also re- 
tain the coupon system; and, in either case, that it should provide 
sufficient funds to finance an adequate field audit program. After 
all, an adequate audit program is the best means of securing uni- 
form and consistent taxpayer compliance; and we should never for- 
get that where appropriations for an adequate audit program are 
not available, the honest and conscientious vendor as well as the 
public do not receive the protection to which they are entitled. 

Whether the General Assembly was conscious of the foregoing 
considerations or not, the fact remains that it did not choose to adopt 
the recommendations of the Tax and Revenue Study Commission 
which, as pointed out, fell short of a true gross sales tax law. In- 
stead, it enacted certain amendments designed to increase the yield 
of the sales and use taxes and to make possible more adequate en- 
forcement of the law. 





13 Ibid. 

14The General Assembly is undoubtedly powerless to remove the food 
exemption contained in Ohio General Code Section 5546-2(2) because of con- 
stitutional limitations. Article XII, Section 12 of the Constitution of Ohio pro- 
vides that “On and after November 11, 1936, no excise tax shall be levied or 
collected upon the sale or purchase of food for human consumption off the 
premises where sold.” 
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The first amendment of consequence pertains to the casual sale 
of motor vehicles. Prior to the amendment, the sales tax law ex- 
empted casual and isolated sales by a vendor who is not engaged 
in the business of selling tangible personal property.'5 A similar 
exemption existed under the use tax act.'!© The amendment pro- 
vides that these exemptions shall not apply to casual and isolated 
sales of motor vehicles and house trailers.'’ 

Heretofore, as a means of enforcing compliance with the tax 
law in respect of the sale of automobiles other than casual sales, 
the statute provided that the clerk of courts shall refuse to accept 
for filing any application for certificate of title and shall refuse to 
issue certificate of title when the motor vehicle was transferred in 
the State of Ohio unless prepaid tax receipts were presented with 
the application.’® This provision of law was amended to permit the 
applicant in appropriate cases to submit with the application pay- 
ment of the tax by cash, certified check, draft or money order pay- 
able to the clerk of courts who is required to issue a receipt there- 
for in the form prescribed by the Tax Commissioner. Such receipts 
are deemed to be consumers’ portions of prepaid tax receipts for 
the purposes of the statute and are subject to redemption in the 
same manner and at the same rate as therein provided with respect 
to the redemption of consumers’ portions of prepaid tax receipts.!® 
This amendment was designed to adapt existing law to the casual 
sale of motor vehicles and house trailers. 

Likewise, in respect of the casual sale of motor vehicles and 
house trailers, the new tax provides that the purchase price for the 
purpose of determining the tax by the clerk of courts shall be the 
purchase price on an affidavit executed and filed with the clerk 
of courts by the vendee and shall be prima facie evidence of the 
amount for the purpose of determining the tax, in a form to be pre- 
scribed by the Tax Commissioner.?° 





15 Onto Gen. Cope § 5546-2(7). 

16 Onto Gen. Cone § 5546-26(3). 

17 Om10 Gen. Cope § 5546-2(7), Am. Sen. Bill No. 111, § 1. Ohio General 
Code Section 5546-26(3) was not rewritten but a provision was inserted in 
the amendment of Section 5546-2 to the effect that Section 5546-26(3) shall 
not apply to the purchase of motor vehicles or house trailers for storage, use 
or other consumption in this state. It would have been better legislative form 
to have added this language to Section 5546-26(3) directly. 

18 Onto Gen. Cope § 6290-5. 

19 Onto Gen. Cope § 6290-5, Am. Sen. Bill No. 111, § 1. The Tax Commis- 
sioner, under date of May 29, 1951, revised Rule No. 143 to provide for remit- 
tances to the Treasurer of State of sales and use taxes collected under this 
section of the law as amended. 

20 Ibid. The Tax Commissioner has promulgated appropriate forms for this 
purpose and the Division of Sales and Excise Taxes has issued circular in- 
structions with reference thereto. 
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In order to relieve the casual sale vendor of the requirements 
of law as to vendors’ licenses and semi-annual returns,”! the amend- 
ment provides that when the vendor is not regularly engaged in 
the business of selling motor vehicles or house trailers he shall not 
be required to purchase a vendor’s license or make reports for and 
concerning such sales.?? 

For his services in receiving and disbursing sales and use taxes 
paid to him, the clerk of courts, under the new law, is allowed to 
retain a poundage fee of 1%, to be paid into the general fund of 
the county.” 

The second legislative amendment of substance provides that 
the Tax Commissioner shall employ a sufficient number of auditors 
for the purpose of auditing vendors’ sales tax accounts and records, 
not fewer in number than one auditor for each one thousand 
vendors’ certificates (licenses) outstanding.?* This requirement 
falls short of the prevailing policy in California and Michigan, as 
heretofore shown, but it does place Ohio in line with Illinois and 
Iowa and represents a decided step forward in enforcement policy. 
Of course, the requirement is and will continue to be subject to 
legislative appropriations. It is the writer’s belief, however, that 
this new provision, if faithfully observed, will mean much more to 
the state by way of increased revenue than the provision for taxing 
casual sales of motor vehicles or any other provision of the new 
law. 

The third amendment was directly designed to reduce admin- 
istrative costs incident to the prepaid tax receipt system. Hereto- 
fore, the law has provided for the sale of prepaid tax receipts to 
licensed vendors by the treasurer of state, his agents, and the coun- 
ty treasurer at a discount of not to exceed three per centum of the 
face value thereof, as a commission for handling and cancelling 
such prepaid tax receipts; but, under the amendment, this discount 
was cut to two per centum.?5 

Finally, the General Assembly sought to tighten the law by 
preventing abuse of its provisions for redemption of prepaid tax 
receipts. The statute has provided that no redemption of consum- 
ers’ portions of prepaid tax receipts shall be made when presented 
by a vendor or seller, and the amendment restricts this prohibition 
by adding the words “directly or indirectly”.2° The Department of 





21 Onto Gen. Cone §§ 5546-10 and 5546-12b. 

22 Onto Gen. Cope § 6290-5, Am. Sen. Bill No. 111, § 1. Again it would 
have been better legislative form to have amended the appropriate sections of 
the sales tax law. 

23 Onto Gen. Cove § 6290-5, Am. Sen. Bill No. 111, § 1. 

24 Onto Gen. Cope § 5546-5, Am. Sen. Bill No. 111, § 1. 

25 Onto Gen. Cope § 5546-8, Am. Sen. Bill No. 111, § 1. 

26 Onto Gen. Cove § 5546-26a, Am. Sen. Bill No. 111, § 1. 
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Taxation has always so construed the law as a matter of adminis- 
trative policy, and hence the amendment merely carries that ad- 
ministrative policy into statutory law. 

In the interest of completeness, it should be pointed out in 
closing that the General Assembly, by separate enactment, amend- 
ed the provisions of the sales tax act pertaining to the “local gov- 
ernment fund” which is made up of monies derived from sales tax 
revenues in amounts specifically credited by the General As- 
sembly.?” This enactment credits to the fund twelve million dollars 
for the year beginning July 1, 1951 and eighteen million dollars for 
the year beginning July 1, 1952. It also contains a section provid- 
ing for the distribution to local governments and school districts, 
in amounts of 30 per cent each, of any net collection of revenues 
accruing to the general revenue fund of the state during the fiscal 
year 1950-51 in excess of estimated revenues, exclusive of educa- 
tional bequests and miscellaneous and student fees, in the amount 
of $260,357,000.28 





27 Am. Sub. House Bill No. 605, amending Sections 5546-18 and 5546-20 of 
the General Code. This bill was approved by the Governor on June 13, 1951, 
and was filed in the office of the Secretary of State on June 14, 1951. By spe- 
cific provision written into the Act, however, it became effective on July 1, 
1951. 

28 Am. Sub. House Bill No. 605, § 2. 











Workmen’s Compensation 
L. B. SoutssBerry* 


The General Assembly on May 28, 1951, passed Amended 
Senate Bill No. 249 relating to Ohio Workmen’s Compensation In- 
surance. The Bill was presented to the Governor on June 6, 1951, 
but was not signed or returned to the Senate, where it had originat- 
ed, within ten days after having been so presented, and was filed 
in the Office of the Secretary of State on June 19, 1951. The ef- 
fective date of the new Workmen’s Compensation Insurance Law 
is, therefore, September 18, 1951. 

This Bill made some significant changes in the Workmen’s 
Compensation Insurance program in Ohio, but compared with past 
sessions of the Ohio Legislature, the law was not too materially 
altered by this General Assembly. 

One of the most significant changes, and in keeping with the 
trend in all such types of social legislation, was the increasing of 
maximum benefits from $30.00 a week to $32.20 per week. Many 
people have asked the writer why the Legislature arrived at such 
an odd figure as $32.20 per week when the figure could have been 
$32.00, $32.50, or $33.00. The answer is simple. For the first time 
in the history of this law, the Legislature paid heed to the request 
of the Commission to formulate a figure that would be divisible by 
seven. This is necessary and a great boon to the Industrial Com- 
mission, since a claimant is paid for the number of days lost, and 
frequently awards must be made for partial weeks lost, broken 
down into days. Not since the maximum benefit was $21.00 per 
week, giving a $3.00 per day award, has the Commission been able 
to compute compensation benefits with whole figures. 

Another important change in the Workmen’s Compensation 
Insurance Law is the addition of a new occupational disease — 
berylliosis. The law defines this disease as being one “of the lungs 
caused by breathing beryllium in the form of dust or fumes pro- 
ducing characteristic changes in the lungs and demonstrated by 
x-ray examination or by autopsy.”! Generally speaking, the neces- 
sary requirements and proof to establish a berylliosis claim sub- 
stantially follow those requirements necessary to establish a claim 
for silicosis. The introduction of berylliosis as one of the recognized 
occupational diseases in Ohio naturally follows the growth in the 
use of this substance during the second World War. Beryllium is 
quite a light metal and is frequently used as an alloy. It is also used 
in the manufacture of x-ray tubes, cathode tubes, and fluorescent 
lamps. 


*Of the firm of Brownfield, Schwenker and Teaford; Member of the Ohio Bar. 
1 Onto Gen. Cope § 1465-68a. 
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The writer anticipates that a great deal of controversy will 
result from the addition of this new occupational disease to our 
statutory schedule. There seems to be much conflict among the 
medical authorities as to the toxic nature of beryllium itself. It 
should be observed that the amendment to the law relates only to a 
disease of the lungs caused by breathing beryllium in the form of 
dust or fumes. The very fact that this new disease is included 
under our occupational disease schedule would seem to eliminate 
the possibility of its being considered an injury, which by law must 
be an event taking place at a reasonably certain time. 

In all occupational disease claims the time limitation for filing 
has been increased from four to six months.? 

It has long been the practice in Workmen’s Compensation In- 
surance to deny benefits to an injured workman during a particular 
waiting period. For many years in Ohio no compensation has been 
paid for the first seven days of disability. The reason for such a 
provision in the Workmen’s Compensation Law is obvious. How- 
ever, in the case of a workman who is more seriously hurt, and 
who is forced to lose wages because of serious injuries, the rule 
denying benefits for the first seven days of disability creates a hard- 
ship without the consequent fulfillment of its purpose. This session 
of the Legislature has cured this defect in the law by allowing pay- 
ment of compensation for the first week of total disability if the in- 
jured workman is totally disabled for a continuous period of five 
weeks or more. Compensation for the first week will still be with- 
held until after the end of the fifth week of total disability. 

Another significant increase in benefits is in the case of death. 
Whereas maximum death benefits were $8,000.00, they have now 
been increased to $9,000.00, and funeral expenses have been in- 
creased from $300.00 to $400.00.5 

For many years Workmen’s Compensation Insurance in Ohio 
has been entirely monopolistic in that no private insurance com- 
pany could directly or indirectly write or reinsure this type of in- 
surance. The Legislature has now permitted one minor inroad, al- 
though perhaps a significant one, on this heretofore purely social- 
istic program. It is now possible for a self-insuring employer 
to insure with a private insurance carrier against catastrophe 
claims. The new law states that such a self-insuring employer may 
now insure “against all or part of such employer’s loss in excess 
of at least fifty thousand dollars from any one disaster or event 
arising out of such employer’s liability.”® 





2 Onto Gen. Cone § 1465-72b. 

3 Onto Gen. Cope § 1465-78. 

4 Onto Gen. Cope § 1465-82-4-(d). 

5 Onto Gen. Cope § 1465-89. 

6 Onto Gen. Cone § 1465-101(a) and (b). 
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Although this concession is made to the insurance companies, 
a later part of the same statute prohibits such companies from di- 
rectly or indirectly representing an employer in the settlement, ad- 
judication, determination, allowance or payment of claims. Under 
this same section the Industrial Commission may now enter into a 
contract of indemnity with any self-insuring employer, and may 
procure reinsurance of the liability of both the public and private 
funds. 


There are undoubtedly many employers in Ohio who would 
be self-insurers had it not been for the fear of catastrophes. With 
the ability now to reinsure against this possibility, it is quite likely 
that many large, financially stable Ohio employers will make ap- 
plication to the Industrial Commission to become self-insurers. 


To those who have long defended the advisability of a monop- 
olistic State Fund, the presence of this new section is very ir- 
ritating. They contend that the above provision is but the begin- 
ning, and that ultimately Ohio will allow private carriers back in- 
to the field. There may indeed be some basis for their contentions. 
In the previous session of the Legislature, considerable money was 
spent and a great deal of action was taken to again open the door 
in Ohio to the private carrier. Just recently the writer has noticed 
an influx of literature endeavoring to point out the alleged vices 
of a monopolistic fund as against the alleged virtues of insuring in 
private companies. He does not wish to take a position either way, 
and intends by these comments only to make observations with- 
out formulating conclusions. 


Since 1917 the Industrial Commission has had the authority 
by statute under special circumstances to commute payments of 
compensation or benefits to one or more lump sum payments. Be- 
cause of this authority the Commission has settled many hundreds 
of cases in each of which the claimant signs a full release in con- 
sideration of a certain sum of money then given. 


An entirely new section has been incorporated in the Work- 
men’s Compensation Law which reads as follows: “Before any final 
settlement agreement shall be approved by the commission, ap- 
plication therefor shall be made to the commission. Such applica- 
tion shall be signed by the claimant and shall clearly set forth the 
circumstances by reason of which the proposed settlement is deem- 
ed desirable and the nature of the controversy. Notice of the hear- 
ing of such application shall be given to the employee and his rep- 
resentative and the employer and his representative. Such appli- 
cation shall be heard by the members of the Commission or a ma- 
jority thereof sitting en banc. No member of the Commission shall 
have power to delegate his authority to hear and determine the 
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matters raised by such application.” 

Although many settlements have been concluded during the 
past few years, it should be noted that for the first time the word 
“settlement” is used in our law. Such a volume of these settlement 
cases has arisen during past years that two referees have been as- 
signed full time to hear them. The practice has been for these 
referees to devote their entire time to the taking of testimony on 
such applications and then to confer with the Commissioners be- 
fore forwarding an offer of settlement to the claimant or his at- 
torney or representative. It should be noted that under this new 
section only the Commissioners sitting en banc can hear these cases. 
The statute also states that no member of the Commission can dele- 
gate his authority to hear and determine these matters. 

This latter provision will throw a tremendous burden on the 
already overworked Commissioners. So great will be this burden 
that it is the belief of the writer that this new section in the law 
will have but little application. 

Although applications for lump sum settlement will be as fre- 
quent as ever, the law in effect at the time of the injury will prob- 
ably still be controlling. Since most cases do not come on for settle- 
ment until a few years after injury, it is entirely possible that the 
old procedure will be followed, except for a few cases, until the 
law can again be changed in the next general session of the Legis- 
lature. 

Even in those cases that must be heard by the Commissioners 
or a majority thereof, there appears to be nothing in the law that 
will prevent the delegation to others for the purpose of obtaining 
preliminary information. It would seem possible that there could 
even be the equivalent of a pre-trial hearing by a referee specially 
delegated for that purpose, with a subsequent final hearing con- 
ducted by the Commissioners with all parties present, so as to sat- 
isfy the law. 

Under these new amendments the Commission now has great- 
er authority to regulate the practice before it. For example, a 
portion of Ohio General Code Section 1465-111 provides: “... and 
shall have authority to inquire into the amounts of fees charged 
employers or claimants by attorneys, agents, or representatives for 
services in matters before the industrial commission.” A new pro- 
vision now requires the Commission to notify the Ohio State Bar 
Association and local bar associations if the Commission suspends 
or reprimands any attorney practicing before it. 

Section 1465-112 of the General Code attempts to eliminate 
the solicitation of claims. This section also is aimed at forging au- 





7 Onto Gen. Cove § 1465-87a. 
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thorizations and the divulgence of information by employees of 
the Commission. 

An entirely new section in this law creates a State Rehabilita- 
tion Center for the purpose of training, re-educating, and placing 
in productive employment physically handicapped persons who are 
capable of such rehabilitation.’ It is the writer’s belief that both 
management and labor will endorse this progressive step being 
taken to restore physically handicapped people to usefulness. 

For the practicing attorney these changes in the Workmen’s 
Compensation Insurance Law are not too significant. Care should 
be exercised to determine if a client is eligible for the new bene- 
fit rate, and those attorneys representing larger employers might 
well explore the possibility of self-insurance since catastrophes can 
now be reinsured. Basic rates of state risks have been materially 
increasing and self-insuring might effect large savings for certain 
employers. 





8 Onto Gen. Conve § 1465-113. 











Index—Digest of Acts of 
The 1951 Ohio General Assembly 


ADOPTED CHILD — no original birth certificate to be issued. 

The decree of adoption and certified copy of the original birth 
certificate sent by the court to the department of health is not open 
to inspection except upon request of the adopting parents, child, or 
order of a court. The department of health must notify the local 
health district, where the original birth certificate was recorded, 
of the adoption, and instruct them to so mark the records. There- 
after no copy of the original birth certificate is to be issued except 
upon request by the department of health or the court decreeing 
the adoption. Upon request, the same form of birth certificate shall 
be issued as used in the case of a child born in wedlock. This cer- 
tification of birth is prima facie evidence of the facts herein stated. 
[Amended Senate Bill No. 152, effective date September 10, 1951, 
Onto Gen. Cope § 1261-55 (amended).] 


AGENCY AND POWERS OF ATTORNEY — death of principal. 

Persons authorized to act by or relying upon a written power 
of attorney or agency agreement relating to personal property may 
continue to act or rely upon the authority conferred by such in- 
strument until they have received actual knowledge of the death 
of the principal, provided they act or rely prudently and in good 
faith. A report that the principal concerned is missing is not of it- 
self an indication of the death of such principal. [Amended Senate 
Bill No. 54, effective date August 10, 1951.] 


ANTHONY WAYNE PARKWAY BOARD — powers and duties. 

The Anthony Wayne Parkway Board is authorized to request 
aid from any department, agency or bureau of the state in the de- 
velopment of the parkway district. The membership of the board 
is changed to include the director of natural resources in place of 
the conservation commissioner and the state forester. The latter 
two officers are now within the department of natural resources. 
[Amended House Bill No. 14, effective date July 10, 1951, Oxto 
Gen. Cone § § 485-1, 485-2, 485-6 and 485-7 (amended).] 


APIARIES — registration and regulation of. 

The Act provides for the registration and inspection of apiaries, 
establishes the “bee inspection rotary fund,” and prescribes cer- 
tain penalties for violations of the regulatory provisions. [Amend- 
ed House Bill No. 344, effective date September 7, 1951, Onto Gen. 
Conve §§ 1164-1, 1167-1, 1167-2, 1167-3, 1167-4, and 1168-3 (enacted) 
and §§ 1164, 1168, 1169 and 1169-1 (amended).] 
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AppEAL from actions of administrative officers and boards is clari- 
fied. 


Section 154-73 of the General Code providing for an appeal to 
the court of common pleas from an order of an administrative agen- 
cy included no provision as to the scope of judicial review permis- 
sible to the court. The Supreme Court of Ohio, in Farrand v. State 
Medical Board, 151 Ohio St. 222 (1949), held that the word ap- 
peal, as used in the statute, did not authorize a trial de novo in 
the court of common pleas. The Court further intimated that the 
statute permitted only a determination of whether there had been, 
on the administrative level, a compliance with the applicable pro- 
cedural requirements. The Act amends Section 154-73 to the ef- 
fect that the court of common pleas may reverse, vacate or modify 
the administrative determination unless it finds upon considera- 
tion of the entire record and such other additional evidence as may 
have been admitted that the order is supported “by reliable, pro- 
bative and substantial evidence and is in accordance with law.” 
Thus, the power of the court to review an administrative order on 
its merits is clearly established, the scope of such review being 
limited by that level of judicial review known as the “substantial 
evidence based on the whole record” test. [Amended Senate Bill 
No. 118, effective date August 28, 1951, Onto Gen. Cope § 154-73 
(amended) .] 


ARBOR DAY — to be designated by governor when. 

The last Friday of each April is to be designated by the gover- 
nor as “Arbor Day.” [Amended Senate Bill No. 134, effective date 
September 7, 1951, Onto Gen. Cope § 4838-la (enacted) .] 


ATTACHMENT of wages. 
See Garnishment, this index. 


Banks — investment limitations of. 

The Act provides that for the purposes of determining the 
amount which banks may invest within the limitation provided in 
Section 710-121 of the General Code, there is not to be included 
any bonds or other obligations listed in paragraphs (a), (c), (d) 
and (h) of Section 710-111 of the General Code or in the excep- 
tions to the general provisions of Section 710-122 of the General 
Code or any loans or obligations required to be included under the 
general provisions of Section 710-122 of the General Code. [Amend- 
ed House Bill No. 176, effective date September 11, 1951, Onto 
Gen. Cope § 710-121 (amended).] 
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Banks — national banks may convert to or consolidate with state 
banks. 

The Act provides for the consolidation of or the transfer of 
assets and liabilities by a national bank and a state bank or a state 
bank and another state bank. In addition, it provides for the con- 
version of a national bank to a state bank. The provisions of re- 
pealed Section 710-86 of the General Code providing for the ap- 
proval of the superintendent of banks, the notice to be given, and 
the rights of dissenting stockholders are substantially reenacted. 
[Amended Senate Bill No. 236, effective date September 11, 1951, 
Onto Gen. Cope § 710-86 (repealed) .] 


BANKs may purchase parking facilities with approval of superin- 
tendent of banks. 

A bank may purchase, lease, hold or convey such lands and 
buildings as in the opinion of the superintendent of banks are 
necessary to provide parking facilities in connection with the con- 
duct of the bank’s business. [Amended House Bill No. 160, effec- 
tive date August 8, 1951, Onto Gen. Cope § 710-108 (amended).] 


BLIND-DEAF PERSONS — provisions for instruction are extended. 

The Act authorizes the superintendent of the state school for 
the deaf to pay the expenses necessary for the instruction of blind- 
deaf children, who are residents of Ohio, in a suitable institution 
wherever situated. [Amended House Bill No. 599, effective date 
August 8, 1951, Onto Gen. Cope § 154-56a (amended).] 


BLIND PERSON — drivers must yield right of way to. 
See Public thoroughfares, this index. 


BLIND PERSONS — payments to. 

The maximum monthly aid payments authorized to be paid by 
boards of county commissioners to the blind are increased from 
$55 to $60, but the income in excess of $50 and other resources 
of the blind applicant must now be taken into consideration be- 
fore such payments are made. The boards of county commission- 
ers shall re-examine as to the qualification, eligibility and needs 
of persons on the blind lists at least once a year. Heretofore the 
requirement was once a quarter. 

No payment will be made on funeral expenses if they exceed 
$180, which is a reduction from the former figure of $200. 

A certificate evidencing impaired vision will be accepted from 
an optometrist as well as from a registered doctor skilled in diseases 
of the eye. 

The fee which may be paid to a doctor for an examination to 
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procure evidence additional to that furnished by the certificate of 
the doctor or optometrist making the application examination is in- 
creased from $5 to $10. 

The provisions for reimbursement of counties by the state for 
monthly payments and funeral expenses are modified. [Amended 
Senate Bill No. 144, effective date September 7, 1951, Onto Gen. 
Cope §§ 2965-1, 2967, 2967-1, 2967-2, 2968, 2968-1 and 2968-3 
(amended) .] 


Bonps — time for refunding by subdivision extended. 

The taxing authority of any subdivision, with the approval of 
the board of tax appeals, may refund up to 40% of any of its out- 
standing bonds which have matured. The time prior to which the 
refund may be made is extended to December 31, 1953. [Amended 
Senate Bill No. 21, effective date June 20, 1951, Onto Gen. Cone § 
2293-5 (amended).] 


Brisery of sports participants. 
See criminal law, this index. 


BUILDING AND LOAN ASSOCIATIONS — powers of. 

The provisions of the Ohio General Code relating to the powers 
of state building and loan associations are modified to conform with 
the powers of federal savings and loan associations made available 
by the United States Code, Title 12 § 1464. [Amended House Bill 
No. 368, effective date August 10, 1951, Onto Gen. Cope §§ 9646-5, 
9655, 9656, 9657 and 9662 (amended) .] 


BvuILDING AND LOAN ASSOCIATIONS — records and reports. 

Building and loan associations must make two financial reports 
yearly. The report for the last half of the calendar year must be 
the annual statement. The superintendent of building and loan as- 
sociations may at any time require any association to submit a re- 
port concerning its real estate and other assets. He may prescribe 
a form of accounting or other records used by any association 
and may require an annual audit by accountants not employed by 
such association. The superintendent may prescribe a schedule for 
the destruction of records and papers which need not be preserved. 
An association may substitute a photographic copy for any of its 
documents and records except securities and investments, or pay- 
ment or withdrawal slips until six years after date. The form of the 
required reports set out above must be as prescribed by the super- 
intendent. The annual financial statement must be published and a 
copy must be available for inspection at the association’s place of 
business. [Amended House Bill No. 324, effective date July 30, 
1951, Onto Gen. Cope $§ 682 and 683 (amended).] 
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BUILDING REGULATIONS — amendments to State Building Code. 

The Ohio State Building Code (Onto Gen. Cope §§ 12600-1 
through 12600-282) was orginally enacted in 1910. Prior to the 1951 
amendments the code applied to theaters and assembly halls and 
to school buildings. The amendments add a new class, assembly 
halls built in connection with school buildings, lay down a number 
of specific fire protection and other safety requirements as to the 
new class and modify various detailed requirements of the code. 
A significant feature is the free use of the device of incorporation 
by reference of existing codes and standards of various unofficial 
organizations. No change was made in the law, dating from 1923, 
which established the board of building standards in the depart- 
ment of industrial relations and empowered the board to determine 
equivalents to materials, devices and so on, required by statute. 
Onto Gen. Cope §§ 12600-284 through 12600-299. [Amended House 
Bill No. 484, effective date June 1, 1951. Onto Gen. Cope §§ 12600-1 
through 12600-5, 12600-9 through 12600-15, 12600-21 through 
12600-24, 12600-30, 12600-31, 12600-35, 12600-37, 12600-39, 12600-42, 
12600-43, 12600-46 through 12600-50, 12600-52, 12600-54 through 
12600-57, 12600-59, 12600-61, 12600-63 through 12600-65, 12600-67, 
12600-69 and 12600-78 (amended); and §§ 12600-la, 12600-1b, 
12600-3a, 12600-5a, 12600-6a, 12600-7a, 12600-8a, 12600-32a, 12600- 
48a, 12600-54a, 12600-73a, 12600-76a through 12600-76c, 12600-78a 
and 12600-134a (enacted) .] 


CERTIFICATES OF ABATEMENT — use in payment of taxes broadened. 


Certificates of abatement, issued by the tax commissioner as a 
result of the overpayment of a tax, formerly could be tendered as 
payment of any tax of the same kind as the tax out of which the 
overpayment arose. The certificate of abatement may now be ten- 
dered as payment of any tax payable to the state treasurer to the 
credit of the general fund except as provided in Sections 5412-1 and 
5414-6 of the General Code. [Amended House Bill No. 105, effec- 
tive date August 4, 1951, Onto Gen. Cope §§ 1464-3, 5412-1 and 5414- 
6 (amended).] 


CHILD WELFARE — county may have special elections to submit ad- 
ditional tax levies for child welfare purposes. 

The board of county commissioners of any county by a vote of 
two-thirds of its members may declare that the amount of taxes 
which may be raised within the ten-mill limitation is inadequate 
to provide proper child welfare services. If so declared before Sep- 
tember 15 of any year, the levy for child welfare services may be 
increased providing a majority of the electors voting on the levy 
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vote in favor of it. The total levy for this purpose must not exceed 
sixty-five one-hundredths of a mill. [Amended Senate Bill No. 235, 
effective date September 7, 1951, Onto Gen. Cope § 5625-15c (en- 
acted) .] 


CHILD WELFARE BOARD, EXECUTIVE SECRETARY OF — appropriations for 
expenses allowed. 

Authorization is given boards of county commissioners to ap- 
propriate from the general fund of the county a fund for the neces- 
sary expenses of the executive secretary of the child welfare board. 
This fund must not exceed one-half his salary. The executive sec- 
retary must file with the county auditor an annual report as to 
the disposition of such fund and remit all unexpended residue. 
[Amended House Bill No. 83, effective date September 8, 1951, 
Outo Gen. Cope § 3070-36 (amended).] 


CHILDREN — institution for crippled and deformed. 

The following sections, which established an institution for the 
treatment and education of crippled and deformed children have 
been repealed. [Amended Senate Bill No. 271, effective date Sep- 
tember 10, 1951, Onto Gen. Cope §§ 1352-11, 2073, 2074, 2075, 2076, 
2077, 2079, 2080, 2081 and 2082 (repealed) .] 


CLERKS OF COURT may keep the record in photographic form. 

The number of books required to be kept by the clerks of 
common pleas courts has been reduced from five to four. These 
four are the appearance docket, trial docket, journal and execution 
docket. The record must be kept in book form or by any method 
of photographic reproduction that meets the minimum standards 
of the National Bureau of Standards. [Amended House Bill No. 
84, effective date August 4, 1951, Onto Gen. Cope § 2878 (amend- 
ed).] 


CoMMERCIAL FISHING — fees for licenses are changed. 

The chief of the division of wild life has the power to refuse 
to issue or renew any commercial fishing license upon proof of 
violation of any of the provisions of the Act. The fees for licenses 
for each season are: each row boat used in fishing with trot lines, 
$4 (non-residents, $10); each row boat used in fishing with gill or 
bar nets, $20 (non-residents, $40); each sailboat used in fishing 
with gill or bar nets, $20 (non-residents, $80); each power boat of 
five gross tons or less used in fishing with gill or bar nets, $40; each 
power boat over five gross tons and steamboats used in fishing with 
gill nets, $60; each non-resident power boat of ten gross tons or 
less used in fishing with gill nets, $160, or with bar nets, $80; each 
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non-resident power boat over ten and including fifteen gross tons 
used in fishing with gill nets, $240, over fifteen tons, $320; each 
seine, $.14% per rod, with a minimum of $10 each season (non- 
residents $.15 per rod, with a minimum of $20); each pound net, $8 
(non-residents, $40); and all other nets and devices $4, (non-resi- 
dents, $20). [Amended House Bill No. 172, effective date Sep- 
tember 1, 1951, Onto Gen. Cope § 1423 (amended).] 


CONDITIONAL SALES — property excepted from tender back provi- 
sion. 

Whenever a conditional vendor repossesses property sold to 
the conditional vendee, he is required to tender or refund the money 
paid for the property after deducting a reasonable amount for the 
use of the property. This Act excepts property having a contract 
price of five thousand dollars or more from this provision. ,[Amend- 
ed Senate Bill No. 226, effective date September 7, 1951. Onto Gen. 
Cope § 8570 (amended).] 


CONGRESSIONAL REDISTRICTING is enacted. 

The state of Ohio is redistricted for the purpose of election of 
representatives to Congress. The major changes are: 

(1) Third District — Preble county removed. 

(2) Fourth District — Preble county added. 

(3) Fifth District — Ottawa and Wood counties added. 

(4) Sixth District — Fayette, Pickaway and Ross counties 
added. 

(5) Seventh District — Fayette county removed. 

(6) Eighth District — Seneca county added. 

(7) Ninth District — Ottawa county removed. 

(8) Tenth District — Fairfield and Hocking counties removed. 

(9) Eleventh District — Now consists of Ashtabula, Geauga, 
Lake, Portage and part of Trumbull counties. 

(10) Thirteenth District — Lorain county added, Seneca and 
Wood counties removed. 

(11) Fourteenth District— Lorain and Portage counties re- 
moved. 


(12) Fifteenth District — Perry county added. 

(13) Sixteenth District — Holmes county removed. 

(14) Seventeenth District — Holmes county added. 

(15) Nineteenth District — Ashtabula and part of Trumbull 
counties removed. 

(16) Twenty-second District — Now consists of a portion of 
the city of Cleveland and certain adjoining municipalities; Geauga 
and Lake counties removed. 
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(17) Twenty-third District—-A newly created district, con- 
sisting of that portion of Cuyahoga county other than those parts 
included in the Twentieth, Twenty-first, and Twenty-second Dis- 
tricts. The office of Representative to Congress-at-large is abolish- 
ed. [Amended Substitute House Bill No. 16, effective date Sep- 
tember 17, 1951, Onto Gen. Cope § 4828 (enacted) and § 4828-1 
(repealed) .] 


CoNSTABLES — appointment of by township trustees. 

Whenever the appointment of a constable becomes necessary 
under the provisions of Section 3331 of the General Code, and 
there is no justice of the peace in the township, the township trus- 
tees may make the appointment. The trustees may also designate 
any qualified persons as police constables. [Amended House Bill 
No. 362, effective date September 7, 1951, Onto Gen. Cope §§ 3331 
and 3348 (amended).] 


CorPoRATIONS — types not subject to the foreign corporation act 
clarified. 

Among the corporations excluded from the operation of the 
foreign corporation act are those engaged in Ohio solely in inter- 
state commerce, including the installation, demonstration and re- 
pair of machinery and equipment sold in interstate commerce. 
[Amended House Bill No. 438, effective date September 8, 1951, 
Onto Gen. Cope § 8625-3 (amended).] 


Costs — court may require security. 

A common pleas court may require an advance deposit for 
the filing of any civil action and may require it to be increased on 
motion of the defendant if satisfied that such deposit is insufficient 
to secure the costs. However, if a plaintiff files an affidavit of in- 
ability to prepay or give security for costs, the clerk must receive 
and file the petition. [Amended Substitute House Bill No. 237, ef- 
fective date September 7, 1951, Onto Gen. Cope § 11615 (amend- 
ed); § 11981 (repealed) .] 


Costs — when plaintiffs must give security for. 

In all actions in which the plaintiff is non-resident of the coun- 
ty, a partnership suing by its company name, an insolvent corpor- 
ation or parties required to furnish security under Section 11615 
of the General Code, the plaintiff is required to deposit cash or 
furnish security for costs. The surety must be a resident of the 
county and approved by the clerk. However, if a plaintiff files an 
affidavit of inability to give security or a cash deposit, the clerk 
must receive and file the petition. [Substitute House Bill No. 236, 
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effective date September 7, 1951, Onto Gen. Cope § 11614 (amend- 
ed).] 


CounrTIES may exceed ten-mill limitation for support of tuberculosis 
patients. 

The Act empowers a county, where the general fund appropri- 
ations are inadequate, to exceed the ten-mill limitation for the 
care, treatment and maintenance of residents of the county who 
are suffering from tuberculosis at hospitals with which the county 
commissioners have contracted pursuant to the authority granted 
in Section 3139 of the General Code. The power previously extend- 
ed only to the support of tuberculosis hospitals. [Amended House 
Bill No. 570, effective date September 13, 1951, Onto Gen. Cope § 
5625-15a (amended) .] 


CouNTY BUILDING COMMISSIONS — appointment and compensation of 
members. 

Section 2333 of the General Code requires a county building 
commission when the county engages in construction covered by 
the section. This commission consists of the county commissioners 
and four appointed electors. This Act makes permissive the ap- 
pointment of the latter. 

In the event such appointees are selected to serve on the com- 
mission, their compensation in the aggregate is not to exceed eight 
thousand dollars. [Amended Senate Bill No. 242, effective date 
August 22, 1951, Onto Gen. Cope §§ 2333 and 2334 (amended).] 


CouNTY COMMISSIONERS may contract for engineering services. 

The authority of the board of county commissioners to employ 
competent engineers, upon the request of the county engineer, is 
broadened to allow the board to execute contracts for engineering 
services with any person, firm or partnership qualified to perform 
such services in Ohio. The board is not required to comply with 
Sections 2352 and 6945 of the General Code which provide for the 
submission of bids after publication and notice. [Amended Senate 
Bill No. 223, effective date September 7, 1951, Onto Gen. Cone § 
2411 (amended).] 


CouNTy COMMISSIONERS may issue general obligation bonds to fi- 
nance garbage disposal districts. 
See Garbage disposal districts, this index. 


CouNTY HOSPITALS — operation of. 


The Act provides for numerous changes in the laws governing 
the appointment, powers, and duties of boards of county hospital 
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trustees and the operation of county hospitals. [Amended Substi- 
tute House Bill No. 392, effective date June 13, 1951, Onto Gen. 
Cove §§ 3137-1, 3137-2, 3137-3 and 5625-15c (enacted); §§ 3131, 
3132, 3134 and 3137 (amended); and § 3136 (repealed) .] 


CouNTY RECORDER — fees charged by are charged. 
See Recording fees, this index. 


County roaps — use of prison labor to repair. 

This Act repeals seventeen sections of the General Code pro- 
viding for the use of prison labor to repair and build county roads 
which have been deemed antiquated and ineffective. [House Bill 
No. 220, effective date July 30, 1951, Onto Gen. Cope §§ 7498, 7499, 
7500, 7501, 7502, 7503, 7504, 7505, 7506, 7507, 7508, 7509, 7510, 7511, 
7512, 7513 and 7514 (repealed) .] 


County ROADS — when competitive bidding is required. 

Township trustees may maintain and repair county roads by 
contract or force account. If they proceed by contract and the 
amount involved exceeds six hundred dollars, they must let the 
contract go to the lowest responsible bidder after the required ad- 
vertisement for bids. In the event the trustees proceed by force ac- 
count, and the total estimate cost of the work exceeds three thou- 
sand dollars per mile they must receive competitive bids. Hereto- 
fore these amounts were two hundred and one thousand dollars re- 
spectively. [Amended Senate Bill No. 239 effective date September 
7, 1951, Onto Gen. Cope § 3373 (amended) .] 


CouRT CONSTABLES’ salaries are increased. 

The maximum salary which may be paid to a court constable in 
counties where four or more judges regularly hold court is in- 
creased to $4,000 per year, in counties where two and not more 
than three judges hold court it is increased to $2,500 per year, and 
in counties where only one judge holds court it is increased to $1,- 
800 per year. Provisions for extra compensation for added duties 
are retained. [Amended House Bill No. 29, effective date Septem- 
ber 7, 1951, Onto Gen. Cope § 1693 (amended) .] 

CourRT INVESTIGATIONS — results of may be examined by parties. 

See Evidence, this index. 


CourT RECORDS may be kept in photographic form. 
See Clerks of court, this index. 


CouRT REPORTER may be commissioned as a notary public. 
See Notaries public, this index. 
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CourT REPORTERS — limitation on number of assistants is removed. 
The present limitation of twelve assistant shorthand reporters 
is removed so that a court of common pleas may appoint as many 
as the business of the court may require. [Amended House Bill No. 
54, effective date May 31, 1951, Onto Gen. Cope § 1547 (amended).] 


Courts — judge’s power to issue search warrant. 
See Search warrants, this index. 


Courts — power to order mental examination of convicted persons 
is extended. 
See Mentally deficient persons, this index. 


CRIMINAL IDENTIFICATION, BUREAU OF — location is changed. 

The location of the bureau of criminal identification is changed 
from Columbus, Ohio, to the London prison farm. [Amended 
House Bill No. 28, effective date September 7, 1951, Onto Gen. CopE 
§ 1841-13 (amended).] 


CRIMINAL LAW — bribery of amateur or professional sports partici- 
pants — penalty to be imposed. 

Section 13182 of the General Code is amended to prohibit brib- 
ery of any person participating in or connected with any amateur 
or professional sport and to provide that violators may receive 
either the fine or the imprisonment, or both. Formerly the section 
made it mandatory that both the fine and the imprisonment be im- 
posed. [Amended Senate Bill No. 200, effective date August 22, 
1951, Onto Gen. Cope § 13182 (amended).] 


CRIMINAL LAW — conversion of grain or other farm produce. 

The Act prescribes a specific penalty for the conversion, with 
or without fraudulent intent, of grain or other farm produce of the 
value of one thousand dollars or more. [Amended Substitute House 
Bill No. 517, effective date September 7, 1951. Onto Gen. Cope §§ 
12475-1 and 12475-2 (enacted) .] 


CrIMINAL LAW — new provisions against gambling are enacted. 
The Act expressly excludes from the purview of Section 13066 
of the General Code gambling devices or machines as defined in 
Sections 13066-1, 13063 and 13064 of the General Code. The latter 
sections deal with the operation and sale of slot machines and lot- 
teries. The new sections make it unlawful to own, possess, exhibit, 
or knowingly transport any gambling device other than lotteries 
and games of chance as defined in Sections 13063 and 13064 of the 
General Code. The penalty for violating these sections is a fine of 
not more than $5,000.00 and imprisonment in the penitentiary for 
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not less than one year nor more than five years. [Amended Substi- 
tute House Bill No. 115, effective date September 18, 1951, Onto 
Gen. Cope §§ 13066-1, 13066-2, 13066-3 and 13066-4 (enacted) and 
§ 13066 (amended).] 


CRIMINAL LAW — penalty for tampering with election ballots in- 


creased. 
See Elections, this index. 


CRIMINAL LAW — value required to distinguish certain felonies from 
misdemeanors is increased. 

In certain sections of the criminal code the pecuniary division 
between a misdemeanor and a felony is increased from thirty-five 
to sixty dollars. The maximum fine for a misdemeanor is increased 
from two hundred to three hundred dollars, and the maximum im- 
prisonment for a misdemeanor is increased from thirty to ninety 
days. [Amended Substitute House Bill No. 309, effective date Sep- 
tember 10, 1951, Onto Gen. Cope §§ 12447, 12447-1, 12450, 12455, 
12460, 12467, 12469, 12471, 12476-1, 12478, 12876, 12877, 13104, 13105, 
13105-1, 13133 and 13144 (amended) .] 


DECEDENTS’ ESTATES — amount of wages payable without admini- 
stration increased. 

The Act increases from $150.00 to $300.00 the amount of wages 
an employer may pay to the surviving spouse, children over 
eighteen years of age, or parents of a deceased employee before let- 
ters of administration have been issued upon the employee’s estate. 
[Amended Senate Bill No. 35, effective date July 10, 1951, Onto 
Gen. Cope § 10509-5a (amended) .] 


DIRECTORS, INTERLOCKING. 

See Insurance companies, this index. 

Doc QUARANTINE — duty owed by owner, keeper, or harborer of 
dog. 

Whenever a dog quarantine is declared in a health district, the 
obligation of confining a dog is extended from the owner of the dog 
to include the keeper or harborer of such dog. [Amended Senate 
Bill No. 329, effective date September 8, 1951, Onto Gen. Cope § 
5652-16 (amended).] 


EDUCATION, BOARDS OF — notice to be given a teacher not to be re- 
employed. 

Whenever a board of education decides not to re-employ a 
school teacher employed under a limited contract, they must give 
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such teacher written notice on or before the 30th day of April or 
30 days prior to the termination of such teacher’s school year, 
whichever date is the earlier. [Amended Senate Bill No. 29, effec- 
tive date August 24, 1951, Onto Gen. Cope § 4842-8 (amended).] 


EDUCATION, BOARDS OF — procedures for bidding and letting of con- 
tracts and the sale of real or personal property — pecuniary limits 
raised. 

This Act raises from $300.00 to $600.00 the maximum value of 
real or personal property that a board of education may sell with- 
out offering it at public auction. The sections amended by this Act 
also except from such requirement real estate not sold after twice 
being offered at public auction, real estate sold to a municipality or 
public library, and motor vehicles traded in the purchase of other 
motor vehicles. The last of these exceptions is added by the provi- 
sions of this Act. 

The maximum cost of construction, repair or furnishing of 
school buildings for which a board of education can contract, with- 
out competitive bidding as provided for in Section 4834-18 of the 
General Code, is raised from $3000.00 to $6000.00 in city districts 
and from $1000.00 to $4000.00 in other districts. [Amended Senate 
Bill No. 46, effective date July 18, 1951, Onto Gen. Cone §§ 4843- 
13 and 4834-18 (amended).] 


EDUCATION, BOARDS OF — procedure for filling vacancies is changed. 

A vacancy in any board of education must be filled by the board 
at its next regular or special meeting. A majority vote of all the re- 
maining members of the board may fill such a vacancy until the 
next regular municipal election at which time a member must be 
elected to serve the unexpired term. Previously, the person elected 
by the remaining members of the board served the entire unexpired 
term. [Amended House Bill No. 500, effective date September 7, 
1951, Onto Gen. Cope § 4832-10 (amended).] 


ELECTION LAWS are amended. 

Amended Substitute Senate Bill No. 269 makes numerous 
changes in four chapters of Title XIV, Election Laws of the Ohio 
General Code. The four chapters affected are: Supervision of Elec- 
tions, Registration, Primaries and Nominations, and Ballots and 
Voting Machines. Legislative alterations in the first two chapters 
are minor in both extent and general significance; for the most part 
they concern the compensation of election officials and the periods 
open for voter registration. Extensive changes in the other two 
chapters include alterations of major importance. Two wholly new 
sections, Sections 4785-80b and 4785-101a, legislate as to the effect 
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of the death of primary candidates and judicial candidates not stand- 
ing at the next general election. Section 4785-94, treating the re- 
lated problem of procedure where vacancies are created by with- 
drawal of party nominees, is considerably revised. By Section 4785- 
74, which is entirely rewritten, delegates to state party conventions 
are no longer to be elected at the primary; the party candidates 
selected at the primary are now designated as the convention dele- 
gates. Changes in several sections are designed to adapt them to the 
office-type ballot required by recent constitutional amendment. For 
this purpose Sections 4785-99 and 4785-107 are completely rewrit- 
ten, while Section 4785-105 is less substantially altered. Changes 
in the type of presidential ballot, as affected by Subsection 107, in 
turn produce a revision in the voting-machine requirements which 
are set out by Section 4785-161c. Remaining changes in these same 
two chapters are essentially technical in character, largely concern- 
ed with the design, content, rotation, marking, voting, and counting 
of ballots. [Amended Substitute Senate Bill No. 269, effective date 
January 1, 1952, Onto Gen. Cope §§ 4785-80b and 4785-10la (en- 
acted); §§ 4785-15, 4785-16, 4785-18, 4785-25b, 4785-25d, 4785-28, 
4785-36, 4785-37, 4785-39, 4785-40, 4785-51, 4785-69, 4785-70a, 4785- 
74, 4785-84, 4785-86, 4785-90, 4785-90a, 4785-91, 4785-92, 4785-94, 
4785-99, 4785-101, 4785-103, 4785-105, 4785-107, 4785-131, 4785-140, 
4785-143, 4785-153, 4785-155, 4785-156, 4785-157, 4785-161c and 4785- 
16le (amended); and §§ 4785-19, 4785-77a and 4785-102 (repeal- 
ed).] 


ELEcTIons — penalty for tampering with ballots increased. 

The penalty for tampering with ballots is changed from a fine 
of not less than one hundred nor more than one thousand dollars, 
or imprisonment for a period of not less than three months nor more 
than three years, or both, to a fine of not more than one thousand 
dollars, or imprisonment in the penitentiary for a period of not less 
than one year nor more than five years, or both. [Amended House 
Bill No. 573, effective date September 10, 1951, Onto Gen. Cone § 
4785-216 (amended) .] 


EMINENT DOMAIN. 
See Highways, this index. 


EMPLOYEE BENEFIT PLANS excluded from definition of investments 


for personal property tax purposes. 

Retirement annuities or similar plans resulting from contracts 
of emplyoment, stock-purchase plans and pension or profit-sharing 
plans established by an employer for the benefit of his employees 
or the employees of subsidiaries of an employer are excluded from 
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the definition of “investments” in Section 5323 of the General Code, 
which is the basis of the tax on individual investments. Because of 
the express exclusion in that section, the provision with reference 
to employees’ stock subscription rights is excluded from Section 
5327-1 of the General Code, defining “other taxable intangibles” 
and “other intangible property”. [Amended Senate Bill No. 61, ef- 
fective date August 8, 1951, Onto Gen. Cope §§ 5323 and 5327-1 
(amended) .] 


EMPLOYEE BENEFITS — trusts valid for any duration. 
See Trusts, this index. 


EMPLOYMENT — regulations affecting the hours of employment of 
females and minors are suspended. 

Ohio General Code Sections 1008-1, 1008-2 and 12996, regulat- 
ing the hours of employment and occupations of females and minors, 
are suspended until September 1, 1953, as a result of the national 
emergency. Temporary regulations, somewhat more lenient with 
respect to the employment of females and minors than those em- 
bodied in the suspended sections, are enacted. 

Females may now operate taxis between 6:00 A.M. and 9:00 
P.M., operate freight or baggage elevators where automatically or 
semi-automatically controlled, and may be employed in delivery 
service on vehicles under one ton capacity. The maximum number 
of hours which a female may work per week is increased from 
forty-five to forty-eight. Females over twenty-one years of age, 
employed to operate street cars, trolleys or motor coaches are now 
permitted to work and operate such vehicles for the same hours 
and periods as permitted by law for male operators. 

Substantially the same restrictions as to age and hours of em- 
ployment are placed on the employment of minor boys and girls. 
Previously, girls up to twenty-one years of age were considered 
minors for such purposes, while boys were considered such only up 
to the age of eighteen years. Minors are barred from employment 
in certain additional occupations. [Amended Senate Bill No. 232, 
effective date September 17, 1951, Onto Gen. Cope §§ 1008-1, 1008- 
2 and 12996 (suspended until September 1, 1953) .] 


ENGINEERING SERVICES — county commissioners may contract for. 
See County commissioners, this index. 


ENGINEERS AND SURVEYORS — qualifications for registration as pro- 
fessional. 
To qualify for registration as a professional engineer, one must 
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have graduated from an approved four year course and have four 
years of active practice and pass an examination, or have eight years 
of active practice satisfactory to the board and pass an examination, 
or the board may at its discretion issue a certificate of registration 
without written examination if a person has had 25 years of practice, 
is 50 years of age or more, and is recognized in the field. To qualify 
for registration as a professional surveyor one must have graduated 
from an approved four year course, have four years of active prac- 
tice satisfactory to the board and pass an examination, or have 
eight years of active practice and pass an examination. An approv- 
ed course in engineering is one which has been accredited by the 
Engineers’ Council for Professional Development or one that has 
been approved by the board. [Amended Senate Bill No. 77, effec- 
tive date September 7, 1951, On10 Gen. Cone § 1083-13 (amended).] 


EvIDENCE — parties are entitled to examine reports before court 
considers. 

The results of any investigation made by a court incident to 
any court action must be made available for examination by the 
parties to the action or their attorneys before they can be submit- 
ted to the court for consideration. Notice of the availability of the 
report for examination by the parties or their attorneys must be 
given at least five days before the contents of any such report is 
brought to the attention of the court. [Amended Senate Bill No. 
306, effective date September 8, 1951, Onto Gen. Cope § 11521-1 
(enacted) .] 


FINANCIAL INSTITUTIONS may remain closed on Mondays. 

The financial institutions which have been afforded the privi- 
lege of remaining closed on Saturdays may now remain closed on 
any or all Saturdays or Mondays. [Senate Bill No. 164, effective 
date July 25, 1951, Onto Gen. Cope § 5978-2 (amended).] 


FINANCIAL INSTITUTIONS — taxable deposits exceptions extended. 

Proceeds of loans credited to the borrower but not yet disburs- 
ed and advances by borrowers for the subsequent payment of spe- 
cific obligations are expressly excepted from the deposits required 
to be returned by financial institutions for tax purposes. [Senate 
Bill No. 105, effective date August 22, 1951, Onto Gen. Cope § 
5406 (amended).] 


FIRE DEPARTMENTS — establishment of certain positions is provided 
for. 

In any municipality which has established or does establish 
either or both the positions of superintendent of buildings or super- 
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intendent of fire equipment, and appoints to those positions a uni- 
formed member of its fire department, the member so appointed 
will not be subject to competitive examination. The member’s 
status within the uniform ranks while serving in the assignment 
remains unchanged and he acquires no right to promotion other 
than those which apply to his rank at the time of assignment. 
[Amended Substitute House Bill No. 589, effective date Septem- 
ber 10, 1951, Onto Gen. Cope § 486-15c (enacted) .] 


FIRE PROTECTION CONTRACTS of local government units. 
See Local government units, this index. 


FIREMEN AND POLICEMEN — qualifications for original appointment 
amended. 
See Policemen and firemen, this index. 


FIREMEN’S PENSION FUND — right to elect benefits pursuant to Sec- 
tion 4612-4 of the General Code. 

Qualified persons may now elect to receive pensions and bene- 
fits under Section 4612-4 of the General Code regardless of any 
election such persons may have made under Section 4614-1 of the 
General Code. [Amended House Bill No. 99, effective date Sep- 
tember 14, 1951, Onto Gen. Cope § 4614-la (enacted).] 


FisHiInc — regulation of. 

The Act makes various changes in the laws governing the reg- 
ulation of commercial fishing in Lake Erie. [Amended Substitute 
House Bill No. 655, effective date September 1, 1951, Onto Gen. 
Cope § 1427-2 (enacted); §§ 1421, 1425, 1427, 1427-1 and 1454 
(amended) .] 


FOREIGN CORPORATION ACT — penalties for doing business without a 
license are changed. 


Any foreign corporation required to be licensed under the Act 
which does business in Ohio without being licensed or after its le- 
cense has expired or been cancelled and has not been reinstated 
may be required, in an appropriate action, to pay a penalty of not 
less than $250.00 nor more than $10,000.00 The sanction previously 
consisted of a penalty of $1000.00 and an additional $500.00 for each 
month that the corporation continued to transact business in Ohio 
without being licensed. 


In addition to the above penalty, the court in which the action 
is brought to recover the money must render judgment against the 
corporation for all the amounts it should have paid as a filing fee 
and annual franchise taxes plus interest thereon at the rate of six 
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per cent per annum for all the years it transacted business without 
a license. The court may, however, remit all or part of the penalty, 
for good cause shown. 

Any officer of such a corporation who transacts business on its 
behalf may be imprisoned for a period not to exceed thirty days 
or fined less than $100.00 nor more than $1000.00, or both. The fine 
for such an act was previously not less than $10.00 nor more than 
$100.00. [Amended House Bill No. 619, effective date September 
7, 1951, Onto Gen. Cone § 8625-25 (amended).] 


FRATERNAL BENEFIT SOCIETIES — examination and regulation of. 

Section 9487 of the General Code and the provisions of Sec- 
tion 9486 relating to the power of the attorney general to com- 
mence an action to enjoin a domestic fraternal benefit society from 
carrying on its business are abolished. Section 9490 is amended to 
allow the revocation of the license of a foreign society if it is found 
that the society is conducting business in a manner hazardous to 
its members or the public. [Amended Senate Bill No. 303, effec- 
tive date September 7, 1951, Onto Gen. Cope §§ 9486 and 9490 
(amended); § 9487 (repealed) .] 


FRATERNAL SOCIETIES — use of funds for expenses. 


No part of the money collected for mortuary or disability pur- 
poses by fraternal societies may be used for expenses except in 
cases where assets are in excess of entire liabilities. In such cases 
the excess may be transferred to the insurance and welfare assist- 
ance expense funds. This amount cannot exceed 15% of the next 
preceding total annual assessment income. A waiver of mortuary 
or disability assessments followed by other assessments constitutes 
a transfer from mortuary or disability funds and is subject to the 
above restrictions. When assets exceed liabilities, the society is 
not required to maintain separate funds, and it may use its surplus 
for expenses authorized by law. No funds may be used for political 
purposes. [Amended Senate Bill No. 133, effective date Septem- 
ber 7, 1951, Onto Gen. Cope § 9472 (amended).] 


GAMBLING ESTABLISHMENTS are made common nuisances. 

Gambling establishments are made common nuisances and may 
be enjoined in an action brought in the name of the state and de- 
termined by the court as an action in equity. No bond is required 
in instituting the proceedings, or as a condition precedent to the 
issuance of any temporary injunction or restraining order. Viola- 
tors of any such injunction, temporary or permanent, will be guilty 
of contempt and may be punished by a fine of not less than $500.00 
nor more than $1,000.00, or imprisonment for a period of not less 
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than 30 days nor more than 12 months, or by both the fine and im- 
prisonment. [Amended Substitute House Bill No. 371, effective 
date September 11, 1951, Onto Gen. Cope §§ 13054-1 and 13054-2 
(enacted) .] 


GARBAGE COLLECTION AND DISPOSAL — contracts for. 

This Act authorizes township trustees to enter into contracts 
with county authorities for the collection and disposal of garbage 
and refuse. Formerly township trustees were only authorized to 
contract with municipalities or independent contractors. The board 
of county commissioners can also contract with boards of educa- 
tion to supply such services to the latter. [Amended Senate Bill No. 
290, effective date September 11, 1951, Onto Gen. Cope §§ 3295-1, 
3295-2, 6600-1 and 6600-7 (amended) .] 


GARBAGE DISPOSAL DISTRICTS can be financed by general obligation 
bonds. 

This amendment gives the board of county commissioners the 
power to issue general obligation bonds of the county to aid in the 
financing of garbage and waste disposal districts. Before this amend- 
ment any bonds issued for this purpose could not be secured by the 
general credit and taxing power of the county, but were required 
to be paid only from the revenues derived from the improvement. 
[Amended Senate Bill No. 278, effective date September 11, 1951, 
Onto Gen. Cope §§ 6600-3 and 6600-6 (amended) .] 


GARNISHMENT of personal earnings must be preceded by demand 
for non-exempt portion. 

A person seeking to garnish personal earnings must deliver a 
written demand to the debtor for the excess over and above the 
amount of the personal earnings of the debtor exempt from execu- 
tion, attachment or sale before garnishment proceedings can be 
instigated in a court of common pleas. This conforms with Section 
10272 of the General Code, which requires a similar demand prior 
to garnishment of personal earnings in a justice’s court. [House 
Bill No. 209, effective date August 8, 1951, Onto Gen. Cope § 
11828-1 (enacted) .] 


GENERAL CODE SECTIONS REPEALED. 

This Act repeals 116 sections of the General Code which are 
deemed to be obsolete, antiquated, redundant, duplications, or un- 
constitutional. [Amended Senate Bill No. 43, effective date August 
15, 1951, Onto Gen. Cope §§ 109-32, 154-46b, 154-46g, 154-48, 744- 
18, 744-21, 744-22, 1038-36, 1090-23, 1165-6, 1165-7, 1165-8, 1165-11, 
1178-51, 1237-1, 1237-2, 1237-3, 1237-4, 1261-9, 1347-16, 1359-16a, 
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1694, 1919, 2209-23, 2377, 2630, 2631, 2777, 2780, 2856-6, 4209, 5904- 
20, 5927, 6859-3a, 6957, 6958, 6959, 6960, 6961, 6962, 6963, 6964, 75- 
33, 7535, 8323-10, 8509, 8509-16, 8549, 8624-70, 8922, 8923, 10509-83, 
11912, 12223-7a, 12223-49, 12333, 12367, 12569, 12570, 12573, 12892, 
12949 to 12953 inclusive, 13031-18, 13095, 13108-7, 13178, 13179, 13- 
394, 13394-1, 13394-2, 13394-3, 13394-4, 13404, 13405, 13406, 13421- 
21, 13426-1, 13434-9, 13436-30, 14624 to 14653 inclusive, 14978, 14979 
and 14981 (repealed) .] 


GOVERNOR may remove certain public officers by filing a written 
complaint. 

Proceedings for the removal of a sheriff, prosecuting attorney 
or mayor may be commenced by the governor by filing a written 
complaint in the common pleas court of the county in which the of- 
ficer resides. A hearing must be had within 30 days after the filing 
of such complaint. A jury may be demanded in writing by the ac- 
cused. If nine or more persons of the jury find any of the charges 
are true, the officer must be removed. The proceedings had by a 
judge upon such removal must be a matter of public record. Sec- 
tions 4268 and 4269 of of the General Code relative to the removal 
of a mayor by the governor are repealed. [Amended Substitute 
House Bill No. 117, effective date August 21, 1951, Onto Gen. 
Cope § 10-2 (amended); §§ 4268 and 4269 (repealed) .] 


HEALTH, BOARDS OF — reimbursement for travel outside the district. 
A district board of health is authorized to reimburse an em- 
ployee for his travel and per diem expenses incurred in approved 
travel outside the district. [Amended Senate Bill No. 192, effective 
date August 17, 1951, Onto Gen. Cope § 1261-23 (enacted).] 


HIGHWAY PATROL — pension system is changed. 

The Act makes three changes in the state highway patrol pen- 
sion fund: the limit of one dollar to be assessed each member an- 
nually for the administrative cost is discontinued; withdrawing 
members may recover their accumulated contributions less interest; 
and upon the death of a member before retirement, provision is 
made for payment to the member’s dependents. [Amended House 
Bill No. 350, effective date September 11, 1951, Onto Gen. Cone §§ 
1185-12, 1185-15, 1185-20 and 1185-21 (amended).] 


HIGHWAY PATROL — pesonnel increased. 

The maximum number of highway patrolmen and radio men 
which may be appointed by the superintendent of the state high- 
way patrol is increased from four hundred to six hundred fifty 
for patrolmen and from forty to eighty for radio men. [Amended 
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House Bill No. 407, effective date September 13, 1951, Ono Gen. 
Cope § 1183 (amended).] 


HIGHWAYS 

State route number 4 is hereafter to be known as the “Wright 
Brothers Memorial Highway.” [Amended House Bill No. 31, ef- 
fective date July 5, 1951, Onto Gen. Cope § 1180-13 (enacted) .] 


HicHWAYS 

State route number 124 is hereafter to be known as the “Gov- 
ernor Robert Lucas Highway.” [Amended Senate Bill No. 190, ef- 
fective date August 8, 1951, Onto Gen. Cope § 1180-14 (enacted).] 


HicgHways — eminent domain. 

The provisions of Ohio General Code Section 10093 relative to 
the acquisition by eminent domain of unused cemetery property 
for highway purposes is extended to include relocation projects and 
other highway improvements. The highway department is given 
authority to acquire such property by eminent domain, and a pro- 
vision for appeal is granted to cemetery associations against which 
such actions are taken. [Amended Senate Bill No. 99, effective date 
May 16, 1951, Onto Gen. Cope § 10093 (amended).] 


HorsE MEAT— licensing and regulation of its processing and sale 
for human consumption. 

No person shall operate any establishment or enterprise for the 
processing of horse meat for sale for human consumption unless 
licensed by the director of agriculture. To acquire or renew a 
license, the applicant or licensee must satisfy the regulations issued 
pursuant to this Act, which establishes standards of sanitation and 
wholesomeness required in the processing and sale of horse meat. 
A refusal to issue or renew, or a revocation of a license by the di- 
rector must be preceded by a hearing with subsequent right of ap- 
peal in accordance with Sections 154-62 to 154-74 of the General 
Code, inclusive. 

All horse meat offered for sale in any form for human food 
must be labeled as such along with the processor’s name and must 
bear a state inspection stamp affixed by a state officer or by a 
district or municipal inspection service approved by the director 
of agriculture. The director is authorized to investigate all phases 
of the processing of horse meat and to secure and analyze speci- 
mens for the purpose of enforcement of this Act. He may, upon 
reasonable belief that any horse meat is adulterated, unfit for hu- 
man food, misbranded, or unbranded, detain the meat. If further 
examination bears out his belief, the director shall petition a court 
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of competent jurisdiction for an order of condemnation. Any es- 
tablishment serving food containing horse meat to the public must 
post in a conspicuous place a sign stating, “Horse Meat Used, Sold 
and Served Here.” 

The director may designate as an exempted inspection service 
any federal, district, or municipal inspection service which main- 
tains standards at least as high as those established by this Act. No 
one under the jurisdiction of an exempted inspection service is 
subject to the provisions of this Act. Violators are subject to fine 
or imprisonment in the county jail or both. [Amended Senate Bill 
No. 280, effective date September 7, 1951, Onto Gen. Cope §§ 1177- 
83, -84, -85, -86, -87, -88, -89, -90, -91, -92, -93, -94, -95, and -96 
(enacted) .] 


HovusE TRAILER PARKS — licensing and regulation of. 

The public health council is empowered to make regulations of 
general applicability governing house trailer parks. Operators of 
house trailer parks must secure a license from and may be charged 
a fee therefore by the local board of health. Any person violating 
the provisions of this Act is subject to a fine not to exceed one hun- 
dred dollars or imprisonment not to exceed ninety days or both and 
in addition may have his license revoked or cancelled. [Amended 
House Bill No. 113, effective date August 8, 1951, Onto Gen. CopE 
§§ 1235-1, 1235-2, 1235-3, 1235-4 and 1235-5 (enacted) .] 


House TRAILERS — fine for non-payment of taxes is increased. 
See Taxation, this index. 


Hovusinc — temporary university housing extended. 

The use of temporary dwellings by state supported universities, 
authorized by General Code Section 4863-6a, expiring on June 30, 
1951, is extended to June 30, 1956. [Amended Senate Bill No. 262, 
effective date May 18, 1951, On10 Gen. Cone § 4863-6a (amended) .] 


INJUNCTION may be obtained to prevent or terminate violations of 
certain city ordinances. 

It is unlawful to construct, repair, alter, or maintain any resi- 
dential building or other structure, within any municipality, unless 
the ordinances or regulations enacted pursuant to Ohio General 
Code Sections 3636 to 3639 inclusive, and Sections 4366-7 to 4366- 
11 inclusive, or Section 3 of Article XVIII of the Ohio Constitution 
have been complied with. The municipal corporation or the owner 
of any contiguous or neighboring property who would be especially 
damaged can maintain a suit for injunction to prevent or terminate 
such a violation. [Amended House Bill No. 213, effective date Sep- 
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tember 11, 1951, Onto Gen. Cope §§ 3639-1 and 4366-12a (enact- 
ed).] 


INJUNCTIONS — gambling establishments are made common nui- 


sances. 
See Gambling establishments, this index. 


INSOLVENTS, commissioner of, discontinued. 

Thirty five antiquated sections of the Ohio General Code pro- 
viding for the appointment and functions of a commissioner of in- 
solvents have been repealed. [Amended Senate Bill No. 245, effec- 
tive date September 7, 1951, Onto Gen. Cope §§ 11146 to 11180 both 


inclusive (repealed) .] 


INSURANCE — minor’s contract for. 

With respect to insurance issued on the life of any minor, re- 
gardless of the minor’s age at the date of the issuance of the in- 
surance, for the benefit of the minor or other specified persons, 
such minor is held to be competent to contract for the insurance or 
to make any policy change or give any discharge necessary, provid- 
ed he is at least fifteen years of age on the date he enters into such 
contract or contracts to buy the insurance, make a policy change or 
give a discharge. Previously, the minor was held to be competent 
to make a policy change or give a discharge only if he were at least 
fifteen years of age at the date of the issuance of the policy. 
[Amended House Bill No. 464, effective date September 17, 1951, 
Onto Gen. Cope § 9392-1 (amended) .] 


INSURANCE — licensing of citizens to obtain insurance in unauthor- 
ized companies. 

Citizens of Ohio may be licensed by the superintendent of in- 
surance to negotiate for and obtain insurance, other than life in- 
surance, on property or persons in Ohio in insurers not authorized 
to transact business in Ohio. Any person not so licensed who takes 
or receives any application for such insurance or collects a premium 
for any unauthorized insurance company may be punished by a 
fine of not less than $25.00 nor more than $500.00 or by imprison- 
ment in the penitentiary not to exceed one year, or both. Such a 
licensee must, before binding, issuing or delivering any such in- 
surance, file with the superintendent of insurance his own affidavit 
and the affidavit of the insured to the effect that the insured is 
unable to procure the insurance from companies authorized to do 
business in Ohio. Each such licensee must keep a separate ac- 
count of business done under his license, a copy of which must be 
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filed with the superintendent of insurance on issuing any policy 
under the license. The bond required of the licensee must now be 
deposited with the superintendent of insurance and kept in his of- 
fice. [Amended House Bill No. 568, effective date September 7, 
1951, Onto Gen. Cone §§ 660 to 664 inclusive (amended).] 


INSURANCE — provisions for group life insurance are extended. 

The definition of group life insurance is extended to include 
a number of provisions and plans previously not included in Sec- 
tion 9426-1 of the General Code. Numerous changes in the laws 
regulating group life insurance are made. [Amended Substitute 
House Bill No. 337, effective date September 11, 1951, Onto Gen. 
Cone §§ 9426-1, 9426-2 and 9426-3 (amended).] 


INSURANCE, SUPERINTENDENT OF — authorized to secure information 
with respect to the valuation of securities of life insurers. 

The superintendent of insurance is authorized to cooperate with 
other states in defraying the expenses of the committee on valua- 
tion of securities of the national association of insurance commis- 
sioners, which committee in turn furnishes to the states on a uni- 
form basis reports and information relating to the valuation of se- 
curities held by life insurance companies licensed to transact busi- 
ness within the states. The Act provides that the superintendent 
shall assess on a pro rato basis the cost of such service upon the 
domestic life insurers, and pay the proceeds of such assessment into 
a special fund in the state treasury, viz., “the superintendent of in- 
surance security valuation expense fund,” from which fund he shall 
make disbursements to fulfill the obligations to the committee. 
[Amended Senate Bill No. 209, effective date September 7, 1951, 
Onto Gen. Cope § 657-2 (enacted) .] 


INSURANCE COMPANIES — annual report. 

It is no longer necessary for insurance companies, in submitting 
their annual report required by virtue of Section 9590 of the Gen- 
eral Code, to include the number of policies, the amount insured 
under these policies, or the amount of premiums received thereon. 
The Act also provides that fire insurance companies may, for pur- 
poses of reinsurance, maintain a sum equal to fifty per cent of the 
whole amount of premiums, received and receivable on unexpired 
risks and policies running one year or less from the date of the poli- 
cy. On marine insurance, premiums on trip risks not terminated 
must be considered unearned. [Amended Senate Bill No. 274, effec- 
tive date September 11, 1951, Onto Gen. Cope § 9590 (amended) 
and Ouro Gen. Cope § 9607-24 (repealed) .] 
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INSURANCE COMPANIES — regulation by superintendent of insurance. 

This Act enacts supplemental Sections 668-1, 668-2 and 668-3 
relative to the regulation of stock ownership, interlocking directors 
and common management of insurance companies. The Act permits 
these activities provided that by reason thereof “the business of 
insurers shall not be conducted in a manner which substantially 
lessens competition generally in the business of insurance or cre- 
ates a monoply therein.” The superintendent of insurance is em- 
powered to hold hearings and to issue cease and desist orders where 
he finds violations of the Act. This legislation is similar to that 
which has been enacted in at least ten other states since the Mc- 
Carran-Ferguson Act of Congress went into effect. 59 Srar. 33 
(1945), 15 U.S. C. § 1011-15 (Supp. 1946). The plain purpose of the 
state legislation is to legalize activities which, except for the Mc- 
Carran-Ferguson Act might be held to be violative of the Federal 
Antitrust laws. [Senate Bill No. 212, effective date September 13, 
1951, Onto Gen. Cope §§ 668-1, 668-2 and 668-3 (enacted) .] 


INTOXICATING LIQUORS — bond of class D-5 permit holders changed. 

The holders of class D-5 permits were previously required to 
furnish a bond to the state of Ohio in the amount of one thousand 
dollars for all class D-5 permits. The Act requires a one thousand 
dollar bond for class D-5 permits with the provision that a permit 
holder holding more than one class C-2, D-2, D-3, D-3a or D-5 per- 
mit cannot be required to give more than one bond in the total 
sum of one thousand dollars. [House Bill No. 440, effective date 
August 28, 1951, Onto Gen. Cope § 6064-18 (amended).] 


INTOXICATING LIQUORS — privileges of class D-1 and D-2 permits 
changed. 

The holder of a class D-1 permit may sell beer at retail in re- 
ceptacles or in original packages containing not less than one con- 
tainer and in total quantities at each sale of not more than one hun- 
dred forty-four fluid ounces and not for consumption on the prem- 
ises where sold. The previous maximum fluid quantity per sale was 
one hundred twenty-eight fluid ounces. 

The holder of a class D-2 permit may sell ale and other malt 
liquors between the limits of 3.2 and seven per centum of alchohol 
by weight, and wine and bottled cocktails, cordials and other mixed 
beverages in packages containing not less than one container and 
in total quantities at each sale of not more than one hundred forty- 
four fluid ounces and not for consumption on the premises where 
sold. The previous maximum fluid quantity per sale was one hun- 
dred twenty-eight fluid ounces. [Amended House Bill No. 441, ef- 
fective date August 28, 1951, Onto Gen. Cope § 6064-15 (amend- 
ed) .] 
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INTOXICATING LIQUORS —reissuance of liquor permits to former 
servicemen. 

The Act provides for the gratuitous reissuance of liquor per- 
mits to former holders thereof upon release from the military serv- 
ice of the United States under conditions other than dishonorable. 
[Amended Substitute House Bill No. 626, effective date August 
10, 1951, (enacted) .] 


Jurors — attempting to influence. 
See Obstructing justice, this index. 


LEGAL NOTICEs — provisions for publication. 

Sections 5694 and 6252 of the General Code relating to the pub- 
lication of legal notices in newspapers by the county auditor, treas- 
urer, commissioners or probate judge concerning items of interest 
to the taxpayers, state that the newspapers must be of opposite poli- 
tics. This Act provides that a newspaper independent in politics is 
considered a newspaper of opposite politics to a newspaper of desig- 
nated political affiliation. [Amended Senate Bill No. 272, effective 
date September 7, 1951, Onto Gen. Cope §§ 5694 and 6252 (amend- 
ed).] 


License fees for commercial fishing are changed. 
See Commercial fishing, this index. 


Licensinc of house trailer parks. 
See House trailer parks, this index. 


LicEeNnsinG of motor vehicles. 
See Motor vehicles, this index. 


LicEensING of real’ estate brokers and salesmen. 
See Real estate license law, this index. 


LISTED COMMODITIES — appointment of inspectors of. 


Certain sections of the General Code, providing for the ap- 
pointment by the probate judge of various inspectors of listed com- 
modities, are repealed because antiquated, unnecessary, and pres- 
ently ineffective. [Amended Senate Bill No. 146, effective date 
August 15, 1951, Onto Gen. Cope §§ 5987, 5988, 5989, 5990, 5991, 
5992, 5993, 5994, 5995, 5996, 5997, 5998, 5999, 6000, 6001, 6002, 6003, 
6004, 6005, 6006, 6007, 6008, 6009, 6010, 6011, 6012, 6013, 6014, 6015, 
6016, 6017, 6018, 6019, 6020, 6021, 6022, 6023, 6024, 6025, 6026, 6027, 
6028, 6029, 6036, 6037, 6038, 6039, 6040, 6041, 6042, 6043, 6044, 6045, 
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6046, 6047, 6048, 6049, 6050, 6051, 6052, 6053, 6054, 6055, 6056, 6057, 
6058, 6059, 6060, 6061, 6062, 6062-1, 6062-2, 6062-3, 6062-4, and 6063 


(repealed) .] 


Livestock — certain livestock remedies exempted from registra- 
tion requirements of the livestock remedy act. 

Any biological product for use on or testing of any livestock or 
poultry, manufactured under license issued by the federal bureau 
of animal industry is not subject to the registration requirements 
of Section 1140-26 of the General Code. Any such products must 
be manufactured under the above mentioned license or a license 
issued by the director of the department of agriculture, or meet 
the requirements of the federal food, drug and cosmetic act to be 
lawfully sold in Ohio. After December 31, 1953, the present rotary 
fund shall cease to exist. All license fees and fines collected will 
then be deposited in the general revenue fund. [Amended House 
Bill No. 218, effective date September 7, 1951, Onto Gen. Cope §§ 
1140-25 and 1140-28 (amended); §§ 1140-25 and 1140-28 (repeal- 
ed.) ] 


LOCAL GOVERNMENT UNITS may contract with private fire companies 
for fire protection. 

Any township, village or city may now contract with, in addi- 
tion to other townships, villages or cities, private fire companies for 
services of fire departments, the use of fire appratus or for the in- 
terchange of the service of fire departments. Such contracts may 
not exceed a period of three years. County commissioners or the 
administrative head of any state institution, college or university 
may contract with, in addition to townships, cities or villages hav- 
ing fire departments, private fire companies for the services of fire 
departments. Such contracts may not exceed a period of two years. 
[Amended House Bill No. 533, effective date June 12, 1951, Onto 
Gen. Cope § 3298-60 (amended) .] 


LOCAL GOVERNMENT UNITS may exceed ten-mill limitation by a vote 
of 60% of electors. 

Under this emergency measure, effective March 29, 1951, the 
taxing authority of any subdivision other than a school district was 
authorized to declare, by a two-thirds vote of all its members, the 
necessity of levying taxes outside the ten-mill limitation for pur- 
poses specified in this Act and Ohio General Code Section 5625-15. 
It was required that the question be presented to the voters at the 
primary election of May 8, 1951. A favorable vote of sixty per cent 
of the electors voting on the proposition was required for approval. 
The levy might not be for a longer period than two years. Antici- 
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pation notes may be issued up to fifty percent of the estimated pro- 
ceeds. A bill practically identical with this was passed by the 98th 
General Assembly. See Comment in 10 Onto Sr. L. J. 464 (1949). 
[Amended Substitute Senate Bill No. 31, effective date March 29, 
1951.] 


LOCAL GOVERNMENT UNITS may grant funds to symphony associa- 
tions. 

The board of education of any city or the city itself is author- 
ized to pay to any symphony association incorporated under the 
provisions of Sections 8623-97 to 8623-120 of the General Code, a 
sum not to exceed one-half of one cent on each one hundred dollars 
of the taxables of that city for the year prior to the payment. The 
payment cannot exceed twenty-five thousand dollars. The first 
payment may be made in 1952. All payments are conditioned upon 
the filing by the association of a resolution stating it has accepted 
all the provisions of the Act. These provisions give the payors the 
right to nominate members of the governing body of the association, 
and the right to require the orchestra maintained by the associa- 
tion to perform for the public benefit. [Amended Senate Bill No. 
298, effective date September 11, 1951.] 


MECHANIC’s LIEN — discharge of. 

The Act provides for the complete discharge of a mechanic’s 
lien if the property owner files with the county recorder notice to 
commence suit, properly endorsed, and a bond in favor of the claim- 
ant in double the amount of the claim, with sufficient surety. 
[Amended Substitute House Bill No. 418, effective date September 
7, 1951, Onto Gen. Cope § 8319 (amended) .] 


MECHANIC’s LIEN — rights of are extended. 

The right of mechanic’s lien, as provided for in Section 8310 
of the General Code, is extended to include nurserymen. [Amend- 
ed House Bill No. 271, effective date August 24, 1951, Onto Gen. 
Cope § 8310 (amended).] 


MENTALLY DEFICIENT PERSONS — referal for examination after con- 
viction and before sentence. 

By the provisions of Section 13451-20 of the General Code, it 
is mandatory upon the court to refer for examination for mental de- 
ficiency or psychopathic tendencies all persons convicted under Sec- 
tions 12413, 12414, 12415, 12423-1, 13023 or 13043 of the General 
Code. The examination is conducted by the department of public 
welfare, and is to be completed before sentencing. In its discretion 
the court may refer any person convicted of any other felony ex- 
cept murder in the first degree where there has been no recom- 
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mendation of mercy. This Act extends this discretionary power to 
permit referal of any person convicted of a misdemeanor involving 
a sex offense, or in which abnormal sexual tendencies are manifest- 
ed. The Act also gives the court discretionary power to postpone 
indefinitely the commitment of any person convicted of a misde- 
meanor who has been adjudged to be mentally deficient or a psycho- 
pathic offender. [Amended Senate Bill No. 265, effective date Sep- 
tember 7, 1951, Onto Gen. Cone §§ 13451-19, 13451-20 and 13451-22 
(amended), Onto Gen. Cope § 13451-21 (enacted) .] 


MENTALLY DEFICIENT YOUTH — special training. 

Any person under twenty-one years of age who has been de- 
termined to be ineligible for enrollment in public school under the 
provisions of Sections 4848, 4849 and 4850 of the General Code, or 
if not of school age, to have an intelligence quotient below fifty, and 
who is determined by the divisions of mental hygiene to be capable 
of profiting by specialized training, may be admitted for special 
training in one of the training centers herein established. The com- 
missioner of mental hygiene is empowered to establish such train- 
ing centers in any county or district of the state, and to determine 
the portion of the cost which the local agency shall bear. The net 
cost to the state may not exceed $200 per year for each mentally 
deficient youth trained, up to a limit of $75,000 during the fiscal 
year of 1951-1952 and $100,000 during the fiscal year of 1952-1953. 
[Amended Substitute Senate Bill No. 157, effective date September 
13, 1951, Onto Gen. Cope §§ 1890-7a to 1890-7e (enacted) .] 


MILITARY FORCES — organization of is changed and uniform code of 
military justice adopted. 

The militia of the state of Ohio is divided into four classes, the 
national guard, the naval militia, the Ohio defense corps, and the 
unorganized militia. The organized militia consists of the national 
guard, the naval militia and the Ohio defense corps. The provisions 
of law applicable to the national guard are amended to apply to the 
organized militia, and the uniform code of military justice is made 
applicable to the organized militia. [Amended Substitute House 
Bill No. 379, effective date June 5, 1951, Onto Gen. Cope § 5295-1 
(enacted); §§ 28, 5176, 5178, 5180-3, 5186, 5199, 5204, 5206, 5207, 
5208, 5209, 5209-1, 5210, 5211, 5212, 5214, 5221, 5224, 5225, 5226, 
5227, 5233, 5234, 5235, 5236, 5238, 5242, 5265, 5267, 5273-2, 5276, 
5297, 5298 5304, 5313, 12805, 12807 and 12808 (amended); and § 
5207-1 (repealed) .] 


MILITARY SERVICE — persons to be restored to positions in public 
and private employment. 
Persons who leave public or private employment on or after 
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June 27, 1950 to perform military duty, or who left prior to that 
date and were performing military duty on that date, and who are 
honorably discharged, shall be restored to their position or a like 
position upon application within ninety days after such discharge, 
and shall not be dismissed from such position without cause with- 
in one year after such restoration. Public employment includes em- 
ployment by the state or any of its subdivisions or instrumentali- 
ties. ‘ 
Public employees are granted leaves of absence for the purpose 
of being inducted for military duty, and must be reinstated in their 
positions if they are not accepted for military duty. 

The provisions are also applicable to temporary or annual mili- 
tary training under the state militia or the armed forces of the 
United States and their reserve components. 

Discrimination, because of membership therein, against mem- 
bers of the military services, including the state militia and the 
armed forces of the United States and the auxiliaries thereof, as 
well as such other services as are specified in Section 486-16a of 
the Ohio General Code, is prohibited. This provision is substantial- 
ly the same as existing Section 5265 of the Ohio General Code. 

The violation of any of the provisions of the act is a misde- 
meanor punishable by a fine not exceeding $200 or imprisonment 
not exceeding 6 months, or both. 

In case any private employer refuses to comply with the Act 
a person entitled to restoration may bring an action in the court of 
common pleas for specific enforcement and back wages. [Amend- 
ed Substitute Senate Bill No. 216, effective date May 9, 1951.] 


Mr1Lk — standards for manufacture and sale. 


Minimum standards are established for evaporated milk, evap- 
orated skimmed milk, plain condensed milk, sweetened condensed 
milk, plain condensed skimmed milk and sweetened condensed 
skimmed milk, and the ingredients contained in these products. The 
products must be labeled according to the provisions of this Act. 
For the first offense a fine of not less than $50 nor more than $100 
shall be imposed and for subsequent offenses, a fine of not less than 
$100 nor more than $500 and imprisonment of not less than 10 
days nor more than 30 days. [Amended Substitute Senate Bill No. 
318, effective date September 7, 1951.] 


Mrn1nc — terms defined — laws regulating oil and gas well drilling 
are changed. 

The Act defines the terms “well,” “prepared clay” and “rock 
sediment” as used in Sections 898 to 898-202 of the General Code. 
The chief, division of mines, is authorized to appoint additional 
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deputy oil and gas well inspectors. Numerous changes are made in 
the laws relating to the location, drilling and abandonment of oil, 
gas or test wells. [Amended House Bill No. 559, effective date Sep- 
tember 1, 1951, Onto Gen. Cone § 898-la (enacted); §§ 898-4, 898- 
14, 898-19, 898-39, 898-179, 898-183 to 898-196, 898-198, 898-199, and 
898-201 (amended); § 898-200 (repealed) .] 


Moror CARRIERS — privilege of interchange extended to irregular 
carriers. 

The privilege of interchange between connecting carriers op- 
erating under joint rates had previously been extended solely to 
regular carriers. Irregular carriers may now take advantage of 
this privilege by filing an application with, and securing the per- 
mission of, the public utilities commission. [Amended Senate Bill 
No. 342, effective date September 7, 1951, Onto Gen. Cope § 614-92a 
(amended) .] 


Motor VEHICLES — certificate of title law extended. 

The Act brings within the purview of the certificate of title law 
all trailers and semi-trailers whose weight exceeds four thousand 
pounds. [Amended House Bill No. 473, effective date September 
1, 1951, Onto Gen. Cope § 6290-2a (amended).] 


Motor vEHICLES—maximum dimensions —exceptions permitted 
and director of highways given regulatory powers. 

Farm machinery and equipment are excepted from the pro- 
visions of Section 7248-2 of the General Code regulating the maxi- 
mum widths and dimensions of vehicles upon the highways. Ve- 
hicles with dimensions exceeding the provisions of this section and 
not specifically excepted may move on the highways in conformity 
with rules which the director of highways is authorized to promul- 
gate. Any person violating any such rule is guilty of a misdemean- 
or and subject to punishment under the provosions of Section 7250- 
1 of the General Code. [Amended Substitute House Bill No. 86, 
effective date August 3, 1951, Onto Gen. Cope § 7248-2 (amend- 
ed).] 


Motor VEHICLES — preparation of license registration lists. 

The director of highways is authorized to secure bids and con- 
tract for the preparation of lists of motor vehicle registration in- 
formation. The successful bidder is required to furnish such lists 
free of charge to the bureau of motor vehicles, county sheriffs or 
chiefs of police in cities within Ohio, and is also authorized to sell 
any other lists. The registrar of motor vehicles formerly prepared 
such lists upon application by interested parties. [Amended House 
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Bill No. 475, effective date May 11, 1951 Onto Gen. Cone §§ 6299 
and 6299-1 (amended).] 


Motor VEHICLES — registration and licensing of motor vehicles. 

The registrar of motor vehicles is authorized to provide either 
one or two license plates, or a sticker or decalcomania to be used 
with the last plates issued as evidence of registration for the 1952 
and 1953 license years. The registrar must furnish plates and addi- 
tional insignia to applicants for registration whose vehicles were 
not registered in Ohio during the 1951 registration year. In the 
event of the loss or mutilation of the insignia or transfer of any 
license, the registrar must furnish a replacement insignia. No regi- 
strant, during the months of February and March of 1952 and 1953, 
need carry or display the certificate of registration as required by 
the General Code. [Amended Substitute Senate Bill No. 8, effec- 
tive date May 24, 1951, Onto Gen. Cone § 6290-la (enacted).] 


Moror VEHICLEs — regulation of church buses. 

The standards to be applied by the state highway patrol in cer- 
tifying that a church bus is safe for operation as required in its 
owner’s application for registration has been changed from com- 
pliance “with standard school bus regulations” to “such standards 
as shall be prescribed by the state highway patrol.” [Amended 
Senate Bill No. 3, effective date September 10, 1951, Onto Gen. 
Cope § 6292-3 (amended) .] 


Motor vEHICLES — regulation of trucks, trailers and other com- 
mercial vehicles. 


The Act provides for more stringent regulation of truck loads. 
It provides for increased license fees, increased penalties for over- 
loading, a fine or imprisonment for falsifying bills of lading, addi- 
tional safety equipment, and notification to the permit holder of 
the arrest of his driver when a provision of the Act is violated. 
[Amended Substitute House Bill No. 267, effective date June 19, 
1951, Onto Gen. Cope §§ 7250-2, 7250-3 and 7250-4 (enacted); §§ 
6290, 6292, 6309-2 and 7250-1 (amended) .] 


Motor VEHICLES — special license tags to be issued. 


The Act provides for the issuance to any owner of a motor ve- 
hicle who is a resident of Ohio and who holds an official amateur 
radio station license special license plates upon which are to be in- 
scribed, in lieu of numbers, the official amateur radio call letters 
assigned to him by the federal communications commission. It fur- 
ther provides for the issuance to any owner of a motor vehicle who 
is a resident of Ohio and who is licensed to practice medicine in 
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Ohio special license plates upon which is to be inscribed, in addi- 
tion to the ordinary letters and numbers, the word “physician.” 
[Amended House Bill No. 516, effective date September 17, 1951, 
Onto Gen. Cone §§ 6294-3 and 6294-4 (enacted) .] 


MUNICIPAL CORPORATIONS — classification of. 

The Act provides that no municipality shall have its classifica- 
tion as a village changed to that of a city by virtue of there being 
included in its census figures non-resident college or university stu- 
dents in attendance at an educational institution within the munici- 
pality. It also establishes a procedure by which a city may, after a 
federal census report indicates that such city will return to the 
status of a village, enumerate its own population for the purpose of 
continuing its status. [Amended House Bill No. 449, effective date 
June 7, 1951, Onto Gen. Cope §§ 3497-1 to 3497-4 (enacted); §§ 
3497 and 3498 (amended).] 


MUNICIPAL CORPORATIONS — primary elections. 

The unofficial preliminary figures of the 1950 federal census 
indicated that certain municipal corporations would require a 
change in the number of members of city councils. This Act pro- 
vides for a primary election in such municipal corporations on the 
second Tuesday in September, 1951, rather than as provided in 
Section 4785-67 of the General Code. Such election shall be held 
in conformity with the census figures. [Amended Senate Bill No. 
173, effective date May 25, 1951 (enacted) .] 


MUNICIPAL CORPORATIONS — sale of property. 
See Personal property, this index. 


MuNICcIPAL JAILS — maintenance allowance. 


The maintenance allowance for prisoners confined in a munici- 
pal jail is increased from forty to seventy-five cents a day. [Amend- 
ed House Bill No. 299, effective date August 16, 1951, Onto Gen. 
Cope § 4126 (amended).] 


MUNICIPAL TRANSIT SERVICE — requirements upon extension of op- 
erations. 


A city transit company, which extends its operations outside 
the municipal corporation in which it operates principally, does 
not have to file changes in time or service schedules as do motor 
transportation companies, even though such city transit company, 
by reason of its extension, is now classified as a motor transporta- 
tion company. Also, such city transit company may replace any 
motor-propelled vehicle with another vehicle seating the same or 
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less number of passengers without payment of an additional tax 
during the current tax year. [Amended Senate Bill No. 260, effec- 
tive date September 11, 1951, Onto Gen. Cope §§ 614-93c and 614- 
94b (enacted) .] 


MUNICIPAL UNIVERSITIES may issue bonds to finance improvements. 
Municipal universities may secure bonds issued for improve- 
ments and expansion by pledging revenues of the university other 
than taxes, except such taxes as are specifically allocated for such 
purposes by the municipality. These bonds may be issued in ac- 
cordance with Article XVIII, Section 12 of the Constitution of Ohio 
which provides for the issuance of mortgage bonds for public utili- 
ties over the general limit of bonded indebtedness. These bonds are 
payable primarily from and secured by a first and exclusive lien on 
an irrevocable pledge of the gross receipts derived from the opera- 
tion of the buildings and improvements for the construction of 
which the bonds were issued. If these gross receipts are inadequate, 
any other funds from sources, other than taxation, except such 
taxes as are specifically allocated for such purposes by the munici- 
pality may be used. [Amended Senate Bill No. 69, effective date 
July 25, 1951, Onto Gen. Cope §§ 4003-3 and 4003-4 (amended).] 


MUNICIPAL UNIVERSITY BONDS secured by taxes allocated to such 
purposes by municipality. 

Municipal universities or colleges are authorized to issue bonds 
to pay the cost of constructing, enlarging or improving property. 
These bonds formerly were secured by a pledge of the gross reve- 
nues of that property and additionally secured by revenues of the 
university or college from sources other than taxation. This Act 
provides that taxes specifically allocated to such purposes by the 
municipality are additional security and also that the principal and 
interest on the bonds may be paid by such taxes should the gross 
revenues of the prdperty be insufficient. 

Such bonds may now be issued in accordance with the provi- 
sions of Article XVIII, Section 12 of the Constitution of Ohio which 
regulates the issuance of mortgage bonds for public utilities. 
[Amended Senate Bill No. 69, effective date July 25, 1951, Onto 
Gen. Cope §§ 4003-3 and 4003-4 (amended).] 


Murper — error in definition of second degree corrected. 

Section 12403 of the General Code defining murder in the sec- 
ond degree is amended to include within its exceptions not only 
Sections 12400, 12401, and 12402, but also Section 12402-1 of the 
General Code. This merely corrects an error in drafting. [Amend- 
ed House Bill No. 53, effective date June 8, 1951, Onto Gen. Cone § 
12403 (amended).] 
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NATURAL RESOURCES ACT — amended. 

This amendment provides a number of minor, administrative, 
fiscal and other changes to the Natural Resources Act (Amended 
Senate Bill No. 13, 98th General Assembly). The modifications and 
additions to the Act include changes in division titles within the 
Department of Natural Resources, the authorization of new fines 
for violations of certain provisions of the Act, the establishment of 
new and the reallocation or redefinition of old functions of the 
various divisions in the Department, the formulation of new pro- 
cedures for the designation of forfeited lands for uses incident to 
the conservation of natural resources and public recreation, and the 
specification of additional requirements as to hunting, trapping and 
fishing. [Amended Substitute House Bill No. 387, effective date 
September 1, 1951, Onto Gen. Cope §§ 471-1, 1393-1, 1433-b, 1434-1, 
1441-1, 1447, 2457-7, 5751-1 and 5751-2 (enacted), §§ 154-6, 154-10, 
154-10b, 412-24, 412-25, 412-26, 412-27, 412-28, 412-28a, 412-29, 412- 
31, 469-1, 472, 474-2, 474-3, 474-4, 475, 476, 478, 482, 1177-10a, 1177- 
10c, 1409, 1415, 1429, 1430, 1431, 1431-2, 1431-3, 1434, 1436-1, 1438- 
2f, 2450-2, 5554-1, 5554-2, 5554-3, 5554-4, 5554-7, 5625-5 and 5752 
(amended), and §§ 473, 1417, 5728, 5729, 5730, 5731, 5732 and 5733 
(repealed) .] 


NoTARIES PUBLIC — court reporter can be appointed. 

The governor may appoint and commission as a notary public, 
in addition to those persons now provided in Section 119 of the 
General Code, any certified official stenographic reporter of a court 
of common pleas. [Amended House Bill No. 70, effective date 
August 8, 1951, Onto Gen. Cope § 119 (amended).] 


OBSOLETE LAWS REPEALED — strays and drifts. 

This Act repeals sections of the General Code which are an- 
tiquated and presently ineffective in providing for strays and drifts. 
[Amended Senate Bill No. 145, effective date August 15, 1951, Onto 
Gen. Cope §§ 14954, 14955, 14956, 14957, 14958, 14959, 14960, 14961, 
14962, 14963, 14964, 14965, 14966, 14967, 14968, 14969, 14970, 14971, 
14972, 14973, 14974, and 14975 (repealed) .] 


OBSTRUCTING JUSTICE — definition broadened and penalty increased. 
The penalty for attempting to influence jurors, witnesses, or 
officers of court or otherwise attempting to impede justice is in- 
creased to a fine of not more than $1000 or imprisonment in the 
county jail for not more than six months or imprisonment in the 
penitentiary from one to three years or both such fine and imprison- 
ment. The section now includes persons whose names have been 
drawn for jury service as well as jurors. [House Bill No. 80, effec- 
tive date August 4, 1951, Onto Gen. Cope § 12866 (amended).] 











428 OHIO STATE LAW JOURNAL [Vol. 12 


OHIO PROGRAM COMMISSION — organization and powers of. 

This Act makes minor changes in the internal organization of 
the Ohio Program Commission and gives the Commission the power 
to create separate committees to study subjects authorized by the 
Commission. The Commission also may enforce the attendance and 
testimony of witnesses and the production of books and papers. 
[Amended Senate Bill No. 327, effective date September 10, 1951, 
Oxto Gen. Cone §§ 376 and 377 (amended) .] 


OHIO RURAL REHABILITATION CORPORATION — disposition of assets. 

The director of agriculture is designated as the state official to 
make application to and to receive from the Secretary of Agricul- 
ture of the United States the assets of the dissolved Ohio rural re- 
habilitation corporation, pursuant to the provisions of Public Law 
499 of the 81st Congress. Such assets are to be paid into a fund to 
be known as the “Ohio farm loan revolving fund,” to be used for 
state rural rehabilitation purposes. [Amended House Bill No. 63, 
effective date May 25, 1951.] 


OHIO STATE FAIR — financing by rotary fund extended. 

The provisions of Section 1094 of the General Code providing 
for the financing of the Ohio State Fair are extended to December 
31, 1953. The General Assembly in its 1953 session is again di- 
rected to supplement the “state fair rotary fund” by appropriation. 
[Amended Senate Bill No. 38, effective date August 8, 1951, Onto 
Gen. Cope § 1094 (amended).] 


Om AND NATURAL GAS — powers of companies transporting — com- 
panies transporting coal included. 

Certain sections pertaining to the powers of companies trans- 
porting oil or natural gas by pipe line are amended to include com- 
panies transporting coal or its derivatives. [Amended Senate Bill 
No. 131, effective date August 24, 1951, Onto Gen. Cope §§ 614-2, 
5416, 10128, 10129, 10132, 10133 and 10134 (amended).] 


OLD AGE PENSION LAW — various pecuniary limits are changed. 

No person is now eligible for aid under the old age pension law 
unless his income is no more than $720.00 per year and the net value 
of all his real property used as a homestead by him does not exceed 
$6,000.00, or if married, the net value of such combined property of 
husband and wife does not exceed $6,000.00. The division of aid for 
the aged may, in unusual circumstances, waive the condition con- 
cerning property and fix a different maximum amount. 

The maximum amount of aid payable to any recipient until 
June 30, 1951, is raised to $55.00 per month and to $60.00 per month 
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after July 1, 1951. The sum excepted from the preferred claim 
against the estate of a deceased person, who has received aid, for 
funeral and burial expenses is raised to $300.00. Insurance held by 
a recipient in excess of $300.00 is placed under the trusteeship of 
the division, and the maximum sum paid to defray the funeral and 
burial expenses of a recipient is raised to $180.00. 

The division may not accept any property in trust from the 
recipient, but aid paid to any such recipient constitutes a lien on 
all real property of the recipient or his or her spouse. [Amended 
Substitute House Bill No. 427, effective date June 11, 1951, Onto 
Gen. Cope § 1359-4 (enacted); §§ 1359-2, 1359-3, 1359-7, 1359-7b 
and 13-59-10 (amended); and § 1359-6 (repealed).] 


PARKING FACILITIES. 
See Banks, this index. 


PEDDLERS AND ITINERANT VENDORS — licensing of. 

Twenty-five sections of the General Code providing for the li- 
censing of peddlers and itinerant vendors which have been deemed 
antiquated and ineffective are repealed. [House Bill No. 219, ef- 
fective date July 30, 1951, On10 Gen. Cope §§ 6347, 6348, 6349, 6350, 
6351, 6352, 6353, 6354, 6355, 6356, 6357, 6358, 6359, 6360, 6361, 6362, 
6363, 6364, 6365, 6366, 6367, 6368, 6369, 13166 and 13167 (repeal- 
ed) .] 


PENSIONS. 
See Fireman’s pension fund, this index. 


Pensions to retired teachers increased. 
See Teachers retirement laws, this index. 


PERSONAL PROPERTY — Sale of by municipal corporations. 

Personal property not needed for municipal purposes having 
an estimated value of less than one thousand dollars may be sold 
by the board or officer having supervision thereof. If the estimated 
value of the property exceeds one thousand dollars, it may be sold 
only when authorized by an ordinance and approved by the board 
or officer having supervision thereof, and after the prescribed ad- 
vertisement for bids has been complied with. It must be sold to the 
highest and best bidder. Council may, however, after finding that 
such property is unfit for public use and that the municipality has 
need of the same or similar kind of property, offer to sell the prop- 
erty and to have its selling price credited against the purchase price 
of such same or similar kind of property. Council, in advertising 
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for bids for the sale of new property to the municipality, may in- 
clude in such bids notice of a desire to accept bids for the purchase 
of obsolete or unfit property with the amount of such bids to be 
subtracted from the selling price as a means of determining the 
lowest bidder. [Amended House Bill No. 327, effective date Sep- 
tember 1, 1951, Onto Gen. Cope § 3703 (amended).] 


PHARMACY, BOARD oF — fees charged and collected by. 

The Act increases the schedule of fees charged and collected 
by the state board of pharmacy for the issuance of a renewal or 
duplicate certificate to a pharmacist. [Amended House Bill No. 
268, effective date September 8, 1951, Onto Gen. Cope § 1311 
(amended) .] 


POLICEMEN AND FIREMEN — qualifications for original appointment 
amended. 

The maximum age requirement for an original appointment as 
a policeman, policewoman or fireman is extended from 29 to 31 
years. The Act requires every applicant for original appointment 
as a firemen in a fire department whose employees are members 
of a fireman’s pension fund, to be found physically fit by a doctor 
designated by the trustees of such fund. [Amended Substitute 
House Bill No. 35, effective date September 10, 1951, Onto Gen. 
Cope §§ 486-10b and 486-10c (amended) .] 


Poor RELIEF — penalty for fraudulently obtaining is increased. 

The penalty for fraudulently misrepresenting or concealing 
facts in order to obtain poor relief funds is increased to a fine of 
not more than $500.00 or imprisonment for not more than three 
months, or both, if the total amount of relief so obtained is less than 
$100.00, and a fine of not more than $1000.00 or imprisonment from 
one to three years, or both, if the amount is more than $100.00. 
[House Bill No. 88, effective date July 19, 1951, Onto Gen. Cope § 
3391-19 (amended).] 


PRINCIPAL — death of affecting powers of an agent. 
See Agency and powers of attorney, this index. 


PRISON LABOR — use of on county roads. 
See County roads, this index. 


Process — service of on a foreign corporation. 

When the defendent, in an action accruing within the state, is 
a foreign corporation, service may be upon any officer or employee 
of the corporation, provided a true copy of the summons, with an 
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indorsement of the service upon the officer or employee, is sent to 
the corporation’s last known address of its principal office by regis- 
tered mail. [Amended Substitute House Bill No. 378, effective date 
September 7, 1951, Onto Gen. Cope § 11290 (amended).] 


PuBLIC EMPLOYEES — service in civil air patrol-coastal patrol quali- 
fies former public employee to restoration of position. 

The Act provides that persons in the public service who serve 
in the civil air patrol-coastal patrol are deemed members of the 
armed services for the purpose of restoration of their positions. 
The Act applies to all persons entering the armed services before 
the present emergency is terminated by the Congress or President 
of the United States. [Amended Senate Bill No. 324, effective date 
September 7, 1951, Onto Gen. Cone § 486-16a (amended).] 


PuBLIC EMPLOYEES — time for reinstatement in retirement system 
extended. 


This Act extends, to November 30, 1953, the time in which a 
public employee who has forfeited his membership in the public 
employees retirement system and withdrawn his contributions may 
be reinstated. [Amended Senate Bill No. 282, effective date Sep- 
tember 10, 1951, Onto Gen. Cone § 486-47 (amended).] 


PUBLIC EMPLOYEES RETIREMENT ACT— pensions of publicly-owned 
utilities employees. 


Each township, county, municipality, park district, conserva- 
tion district, health district, public library and metropolitan housing 
authority, and the State of Ohio as employers must pay to the em- 
ployer’s retirement accumulation fund a certain per centum of the 
compensation (up to $3,000 per year) of each employee. The rates 
of such contributions are to be fixed by the retirement board. 


If a publicly-owned utility became subject to this Act subse- 
quent to July 1, 1938, and has adopted or hereafter adopts a pension 
plan for its employees prior to January 1, 1935 (while the utility 
was privately operated), and the amount equals that specified by 
this Act, the contribution rate of such utility is different from that 
assessed other employers within the Act. Upon adoption of this 
plan, an adjustment will be made for prior payments by such utility, 
after which the public employees retirement system has no further 
obligation to that utility’s employees. [Amended Senate Bill No. 
229, effective date June 12, 1951, Onto Gen. Cone § 486-68a (amend- 
ed).] 
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PUBLIC EMPLOYEES RETIREMENT ALLOWANCES are exempt from taxa- 
tion by the state or political subdivisions. 
See Taxation, this index. 


PuBLIC EMPLOYEES’ RETIREMENT SYSTEM — certain rights and powers 
are revised. 

Any public employee who has previously exempted himself 
from membership in the public employees’ retirement system has 
the right to withdraw such exemption at any time and to make 
such payments as he would have made had he been a continuous 
member of the system. This right of withdrawal had previously 
been terminated on October 31, 1949. Until August 31, 1953, any 
member having reached the age of sixty-nine years or more may 
apply to be continued in service. This right had previously been 
terminated on June 30, 1950. Until June 30, 1953, any employer, 
as defined in the public employees’ retirement system act, may em- 
ploy superannuates i.e., those persons receiving retirement allow- 
ances under the provisions of Section 486-59, 486-60 and 486-61 of 
the General Code. This power had previously been terminated on 
September 1, 1948. [Amended House Bill No. 281, effective date 
June 11, 1951, Onto Gen. Cope §§ 486-33a, 486-59 and 486-63b 
(amended) .] 


Pusiic Lisraries — construction of new buildings and improve- 
ments. 

Express authorization is given county budget commissions, 
when fixing the amount of proceeds of classified property taxes to 
be distributed to a board of public library trustees, to include there- 
in funds for the construction of new library buildings, improve- 
ments of existing buildings and operation and maintenance not- 
withstanding the fact that alternative financial methods are avail- 
able. This Act authorizes a board of library trustees to purchase 
on an installment basis or lease buildings and automobiles neces- 
sary for the operation of free public libraries. If a proposed build- 
ing or improvement exceeds $5000, the Act requires a competi- 
tive bidding procedure for contracts which the board must fol- 
low. [Substitute Senate Bill No. 185, effective date September 10, 
1951, Onto Gen. Cope, §§ 5625-24 and 7630 (amended), § 7630-2 
(enacted) .] 


PUBLIC THOROUGHFARES — drivers of vehicles must yield right of 
way to blind pedestrians. 

The driver of every vehicle must yield the right of way to 
every blind pedestrian guided by a guide dog or carrying a white 
cane in an extended position. A “blind person” is one who has no 
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more than 20/200 corrected visual acuity in the better eye with 
correcting lenses or whose widest diameter of the visual field is 
no more than a twenty degree angle. It is unlawful for a person 
other than a blind person to carry a white cane in an extended 
position on a public thoroughfare. [Substitute House Bill No. 75, 
effective date August 3, 1951, Onto Gen. Cope §§ 6307-45a, 6307- 
45b, and 6307-45c (enacted) .] 


PUBLIC UTILITIES — communication companies. 

In Amended Senate Bill No. 270, effective date September 29, 
1949, Ohio General Code Sections 9170 and 9198, relative to the 
powers of and restrictions upon communications companies, were 
erroneously referred to as Sections 9170 to 9178. This error is 
corrected. [Senate Bill No. 218, effective date August 17, 1951, 
Onto Gen. Cope § 9191 (amended).] 


PuBLIC UTILITIES — definition clarified. 

The Act provides that any person, firm, co-partnership, joint 
stock association or corporation that is engaged in a business in 
which the supplying of water transportation to others is incidental 
is not a “water transportation company” as defined in Sections 
5415 and 5416 of the General Code. [Amended Senate Bill No. 
328, effective date September 10, 1951, Onto Gen. Cope § 5416-1 
(amended) .] 


PuBLIC UTILITIES — non-profit telephone companies. 

All non-profit telephone companies are now considered to be 
public utilities within the jurisdiction of the public utilities com- 
mission of Ohio. [Amended House Bill No. 406, effective date Sep- 
tember 7, 1951, Onto Gen. Cope § 614-2a (amended).] 


PUBLIC UTILITIES COMMISSION — additional assessment to be made 
for the support of. 

An additional sum of $175,000 per year for the years 1951, 
1952, 1953 and 1954 will be assessed against the railroads and pub- 
lic utilities in proportion to their intrastate gross earnings for the 
year next preceding the assessment. This sum will be used for the 
sole purpose of maintaining and administering the public utilities 
commission of Ohio. [Amended Substitute House Bill No. 146, ef- 
fective date September 7, 1951, Onto Gen. Cope § 606-1 (enacted) .] 


PUBLIC UTILITIES COMMISSION may grant privilege of interchange 
to irregular carriers. 
See Motor carriers, this index. 
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PUBLIC WELFARE, DIRECTOR OF — residence of superintendents, war- 
dens, and matrons. 

The director of public welfare is granted the power to require 
the residence of superintendents, wardens, and matrons at their re- 
spective institutions. [Amended Substitute Senate Bill No. 228, ef- 
fective date September 11, 1951, Onto Gen. Cope § 1844 (amend- 
ed).] 


PUBLIC WORKS, DEPARTMENT OF — powers and duties of. 

Unless otherwise specified, all powers and duties imposed up- 
on officers of the department of public works will be construed as 
vested in the department of public works. The department also 
has the power: to prepare plans, estimates etc., for any project au- 
thorized by legislative appropriation if the construction of such 
project is a statutory duty of the department; to supervise all con- 
struction for the state; to contract for and supervise all construc- 
tion and repair of buildings and projects under the control of the 
state except those controlled by the department of public welfare, 
and educational and benevolent institutions; to acquire all real 
estate required by the state government; to erect and maintain all 
public monuments if not otherwise provided by law; to lease or 
grant easements for unproductive land under control of the state, 
not to exceed 15 years; to lease and supervise storage and office 
space for the state; to exercise general custodial care of all real 
property of the state; and to assign and group together state of- 
fices within a city and to establish rules governing requirements 
for office and storage space. This section does not interfere with 
the power of the adjutant general over military affairs or the pow- 
er of the director of highways in connection with the highway sys- 
tem. 

Purchases for and the custody and repair of buildings under 
the management and control of the department of public welfare 
and buildings of educational and benevolent institutions are not 
subject to the control of this department. The department does 
have the power of control and supervision of fixing and placing all 
departments and offices of the state located outside the state house. 
[Amended Senate Bill No. 188, effective date September 7, 1951, 
Onto Gen. Cope §§ 154-40 and 154-41 (amended).] 


PuBLicaTIon of legal notices. 
See Legal notices, this index. 


QUARANTINE AND ISOLATION — communicable diseases. 
The provisions relative to the isolation and quarantine of per- 
sons exposed to or suffering from communicable diseases are re- 
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vised, but with only minor substantive changes. The language is 
now explicit in restricting the person exposed to or suffering from 
the disease to the isolated or quarantined premises. 


The enumeration of various communicable diseases is aban- 
doned, and the power to determine what diseases are communi- 
cable and what action is to be taken is delegated to the state 
department of health as final authority. [Amended Senate Bill No. 
73, effective date August 10, 1951, Onto Gen. Cope §§ 4429, 4430, 
4437, and 4440 (amended) and §§ 4429-1 and 4429-2 (enacted) .] 


REAL ESTATE LICENSE LAW — regulations governing the licensing of 
brokers and salesmen are changed. 

The compensation for members of the state board of real es- 
tate examiners is increased to $25 for each day employed but not 
to exceed $2,500 for any calendar year, plus expenses. The board 
has the same power as is vested in justices of the peace, to admin- 
ister oaths and to subpoena witnesses and documents, and to testify 
in relation to matters within its jurisdiction. The fee required in 
order to take the real estate broker’s examination, which includes 
the license for the first year if the examination is passed, is $25. 
An applicant to be eligible to take the examination must either (1) 
have had one year’s experience full time in the real estate busi- 
ness or (2) have been associated for one year as a salesman with 
a licensed broker and have had sufficient experience as a licensed 
salesman to satisfy the board or (3) have passed a real estate course 
at a recognized educational institution or (4) have had other real 
estate experience equivalent, in the discretion of the board, to a 
real estate course. 


The fee required in order to take a salesman’s examination, 
which includes the license if the examination is passed, is $15. No 
broker’s license will be issued until the grantee files a $5,000 bond 
with such security as the board requires. The fee for renewal of 
a license is $10 for a broker’s license and $5 for a salesman’s license. 
The fee for transferring a salesman’s license is $5. [Amended Senate 
Bill No. 33, effective date September 11, 1951, Onto Gen. Cope § 
6373-27a (enacted); §§ 6373-27, 6373-29, 6373-30, 6373-32, 6373-35 
and 6373-39 (amended).] 


ReEcorDER — fees for recording instruments. 

The fees for recording deeds, mortgages, and other instru- 
ments of writing are raised. [Amended Senate Bill No. 263, ef- 
fective date September 7, 1951, Onto Gen. Cope § 2778 (amended).] 
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Recorpinc FEES which county recorder is entitled to charge are 
changed. 

The county recorder shall be entitled to charge the following 
fees in respect to chattel mortgages, instruments for conditional 
sales, etc: For filing and canceling an instrument or copy, fifty 
cents; for attaching to a filed instrument any document, twenty- 
five cents; and for other services the amount provided by law for 
such services. Upon receipt of the proper authority he must, with- 
out further charge, cancel any of the above filed instruments. 
[Amended Senate Bill No. 247, effective date September 7, 1951, 
Onto Gen. Cone § 8572 (amended).] 


Recorps and reports of building and loan associations. 
See Building and loan associations, this index. 


Recorps — state, county and city, destruction of. 

The state records commission may order the destruction or 
other disposition, at any time, upon application by a state agency 
concerned, of any state record, document, plat, court file, paper or 
instrument in writing that has been photographed or microfilmed 
under the procedure prescribed by Ohio General Code Section 32-1. 
The former time limitations upon the destruction of such records 
are removed entirely. 

County and city records commissions, hereby created, are given 
the same powers to destroy county and city records, respectively, 
as is given the state records commission in disposing of state rec- 
ords. [Amended Substitute Senate Bill No. 44, effective date Sep- 
tember 11, 1951, Onto Gen. Cope § 32-1 (amended), §§ 1465-119, 
1465-120 and 1465-121 (enacted) .] 


REFEREES — appointment of by probate court. 

A probate court may refer a case to referees. In counties hav- 
ing a population of two hundred thousand or less, the probate court 
may appoint not more than one of its deputy clerks, who is an at- 
torney, to act as a referee. In counties having a population in ex- 
cess of two hundred thousand, the probate court may appoint such 
number of its deputy clerks as are necessary, who are attorneys, 
to be general referees. The court must require each general referee 
to execute a bond with approved surety. The probate court may di- 
rect a reference to such general referees in any case, with or with- 
out the consent or agreement of the parties. Previously, the con- 
sent of the parties was required. [House Bill No. 272, effective date 
September 7, 1951, Onto Gen. Cope § 11483 (amended).] 


Removat of public officers by governor. 
See Governor, this index. 
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Reports by insurance companies. 
See Insurance companies, this index. 


REPOSSESSION under conditional sale — refund required. 
See Conditional sales, this index. 


RETIREMENT SYSTEM for public employees — reinstatement in. 
See Public employees, this index. 


REVENUE BONDS — extension of purpose for which a county may 
issue. 

A county may, in order to acquire, construct, own, lease or 
operate airports, issue revenue bonds beyond the general limit of 
bonded indebtedness providing they are secured only by a pledge 
of and a lien on revenues derived from the airport and the cove- 
nant of the county to maintain charges sufficient to produce ade- 
quate revenue. These bonds shall be negotiable and must not pay 
in excess of 6% interest per annum. [Amended Senate Bill No. 
76, effective date September 13, 1951, Onto Gen. Cope § 2293-l6a 
(amended) .] 


REVENUES received from federal government in lieu of real prop- 
erty taxes — distribution governed. 

Lands owned by the federal government which are removed 
from the tax duplicate of a county by Act of Congress June 28, 
1938, 52 Srar. 1215, are not subject to taxation by the county. The 
federal government, however, makes payments to the county in 
lieu of the general real property taxes. Formerly there were no 
requirements as to how these payments were to be distributed 
by the county commissioners. This Act provides that such pay- 
ments shall be distributed to the taxing districts adversely affect- 
ed by the removal of the lands from the tax duplicate, in propor- 
tion to the loss suffered by each district. [Amended Senate Bill 
No. 6, effective date June 28, 1951, Onto Gen. Cope § 5625-10a 
(enacted) .] 


SABOTAGE — penalties prescribed for. 

The Act makes it a felony to maliciously, with intent to cause 
damages or injury to persons or public or private property, tamper 
with or destroy certain types of communication or utility facilities. 
A person found guilty of such an act may be fined not more than 
ten thousand dollars or imprisoned in the penitentiary for not less 
than one year nor more than twenty years, or both, and if such act 
directly contributes to the death of any person, the person re- 
sponsible may be fined not more than ten thousand dollars or im- 
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prisoned in the penitentiary for not less than five years nor more 
than ninety-nine years, or both. [Amended House Bill No. 444, 
effective date August 24, 1951, Onto Gen. Cope § 12401-1 (enact- 
ed).] 


SALARIES — prior increases for certain state officials extended. 

This emergency Act extends to June 30, 1953, the effective 
dates of the temporary provisions in Sections 486-4, 871-4, 1464-8, 
2250 and 6064-5 of the General Code, thus continuing the salary 
increases of the affected public officials until that date. [Substi- 
tute Senate Bill No. 32, effective date February 9, 1951, Onto Gen. 
Cope §§ 486-4, 871-4, 1464-8, 2250 and 6064-5 (amended).] 


Sauarres of certain state officials increased. 

This Act amends eighteen sections of the General Code which 
fixes salaries and per diem allowances of numerous state officials. 
The adjustments are upward in all cases. [Amended Senate Bill 
No. 365, effective date September 18, 1951, Onto Gen. Cope §§ 50, 
270-6, 871-4, 1081-4, 1082-3, 1083-5, 1234, 1264, 1295-26, 1297, 1317, 
1334-2, 1335-3, 1347, 1465-44a, 2209-6, 2248 and 2312 (amended) .] 


Satarigs of county officials are increased. 

The salaries of the county coroner, county auditor, county treas- 
urer, county clerk of courts, county sheriff and county recorder 
are increased. The salaries of these county officers are in lieu of 
all fees, allowances and other perquisites which such officers may 
collect and receive except such compensation as provided by Sen- 
ate Bill No. 22 passed by the General Assembly and effective Au- 
gust 17, 1951. 

Similarly, the salaries of the county commissioner, county 
prosecuting attorney and county engineer are increased. [Amend- 
ed Substitute House Bill No. 560, effective date September 8, 1951, 
Onto Gen. Cope §/2996-1 (enacted); §§ 2855-3, 2990, 2991, 2993 to 
2996, 3001, 3003 and 7181 (amended); §§ 2855-3a, 2990-1, 2991-1, 
2993-1, 2994-1, 2995-1, 3001-1, 3003-1, and 7181-1 (repealed) .] 


Savariges of school teachers. 
See Teachers minimum salary schedule, this index. 


SALARIES OF JUDGES — additional compensation. 

The compensation of common pleas judges in addition to 
the salary allowed by Section 2251 of the General Code has 
been raised to twelve cents per capita for the first twenty-five 
thousand of the population of the county, and to six cents per 
capita for the population of the county in excess of twenty-five 


e 
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thousand. This additional annual compensation may not exceed 
nine thousand dollars. The additional salary provided for when 
the probate court and common pleas courts have been combined 
has been raised from five hundred dollars to two thousand dollars. 
[Amended Substitute House Bill No. 332, effective date September 
14, 1951, Onto Gen. Cone §§ 2252, 2252-1 (amended); § 2251-1 (re- 
pealed) .] 


SALARIES OF JUDGES are increased 

Salaries of the judges of the common pleas courts, the court of 
appeals, and the supreme court are raised. [Amended Substitute 
House Bill No. 288, effective date September 18, 1951, Onto Gen. 
Cope § 2251 (amended).] 


SAVINGS SOCIETIES — investment of funds. 

Any savings society incorporated previous to or after the ef- 
fective date of the Act under Sections 710-148a to 710-148k, in- 
clusive, of the General Code, is authorized to invest in a limited 
amount of assets, other than corporate stocks. [Amended House 
Bill No. 373, effective date September 12, 1951, Onto Gen. Cops 
§ 710-148d-4 (enacted) .] 


ScHOooL BUILDINGS — state financial assistance for repairing, im- 
proving, remodeling or equipping. 

The state will no longer provide financial assistance for con- 
struction of schools to school districts where local tax resources 
are inadequate to provide essential school facilities, but will con- 
tinue to do so for repairing, improving, remodeling or equipping 
existing school plants, where the city, exempted village or local 
school district has a tax valuation of less than $8,000 per pupil 
in average daily attendance and meets the other requirements of 
Section 4848-11 of the General Code. Formerly, the school district 
needed a tax valuation of less than $6,000 per pupil to qualify for 
such state aid. [Amended Senate Bill No. 160, effective date Sep- 
tember 17, 1951, Onto Gen. Cope § 4848-11 (amended).] 


ScHOOL BUSES — exempt from license tax only when painted and 
marked as prescribed. 

School buses, in order to be exempt from the annual li- 
cense tax, must be painted national school bus chrome number 2 
and marked as required by Section 6307-2 of the General Code. 
[Amended House Bill No. 150, effective date July 30, 1951, Onto 
Gen. Cope § 6295-1 (amended).] 
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ScHOOL DISTRICTS — maximum limit of bonded indebtedness is tem- 
porarily increased. 

On or before December 31, 1953, the net indebtedness of a 
school district which may be imposed by popular vote with the 
consent of the Department of Taxation is increased from six per 
cent to eight per cent. Bond issues which would make the net 
indebtedness of any district more than six per cent must be ap- 
proved by the Department of Education which must determine 
that the proceeds are needed for the acquisition of sites and equip- 
ment or the construction of permanent improvements. [Amended 
House Bill No. 30, effective date February 23, 1951.] 


SCHOOL . TEACHERS — employment. 


An assistant county superintendent or county supervisor em- 
ployed by a county board of education on a part-time basis may 
also be employed by a local board of education as a teacher. Upon 
recommendation of the county superintendent, a local board of 
education may designate a principal as executive head of the 
schools, in lieu of a superintendent, for a period of twelve months. 
[Amended House Bill No. 225, effective date August 17, 1951, Onto 
Gen..Cope § 4842-1 (amended).] 


SEARCH . WARRANTS — issuance. 

The judge of a court, within his jurisdiction, is again em- 
powered to issue a search warrant irrespective of whether there 
is a magistrate so empowered within the municipality or town- 
ship. The provisions of General Code Section 13430-1 as it existed 
before amended by Amended Senate Bill No. 138, effective date 
August 18, 1943, is re-enacted in substantially the same form. 
[Amended Senate Bill No. 151, effective date August 16, 1951, 
Onto Gen. Cope § 13430-1 (amended).] 


SERUM INSTITUTE — control of transferred and functions broadened. 


The facilities of the state serum institute under the control of 
the Ohio agricultural experiment station for research in the diseases 
of animals and poultry are now placed under the direct control of 
the Ohio department of agriculture to be used in the pursuance of 
any function within the purview of any law administered by the 
department of agriculture. Laboratories must be established at the 
experiment station to continue the research in the diseases of ani- 
mals and poultry, and the equipment of the serum institute used 
for this purpose prior to the effective date of this Act may be in- 
corporated in such laboratories. [Amended Substitute House Bill 
No. 393, effective date June 1, 1951 (enacted).] 
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SoIL CONSERVATION DISTRICTS — funds may be provided for. 

The county commissioners of a county in which there is a soil 
conservation district are empowered to create a special fund for 
the conservation district from tax proceeds or from the general 
fund of the county. The supervisors of the district are authorized 
to employ assistants and to purchase necessary equipment from the 
special fund so created. The county prosecuting attorney shall be 
the legal counsel of a soil conservation district within the county. 
[Substitute House Bill No. 116, effective date September 7, 1951, 
Onto Gen. Cope §§ 375-19a, 375-19b, and 375-19c (enacted) .] 


SOLDIERS’ RELIEF COMMISSION — to include a member of AMVETS. 

The soldiers’ relief commission of each county is composed of 
five members one of whom must be an honorably discharged vet- 
eran of World War II. At the expiration of this member’s term 
his successor is to be, wherever possible, a member of the AMVETS. 
[Amended House Bill No. 600, effective date August 15, 1951, 
Oxto Gen. Cope § 2930 (amended).] 


STATE EMPLOYEES 

The Act standardizes and classifies the various positions, titles, 
classes, salaries and wages of employees in the state service. 
[Amended Substitute House Bill No. 450, effective date June 13, 
1951, Onto Gen. Cope §§ 486-7a to 486-7d (amended).] 


SUBVERSIVE ACTIVITIES COMMISSION established. 

An interim Un-American Activities Commission is established, 
composed of members of the House and Senate, to investigate and 
prepare legislation relating to subversive activities in the state of 
Ohio. [Amended Senate Bill No. 358, effective date June 18, 1951, 
Onto Gen. Cope §§ 76-28 through 76-35 (enacted) .] 


Summons — service of upon foreign corporations. 
See Process, this index. 


SYMPHONY ASSOCIATIONS may be publicly financed. 
See Local government units, this index. 


TAXATION — classification of personalty. 


All engines, machinery, tools, implements and other equip- 
ment used in radio and television broadcasting, by this amend- 
ment, is to be listed and assessed at fifty per centum of its true 
value. This property is therefore not subject to an assessment of 
seventy per centum as formerly. [Senate Bill No. 333, effective 
date September 17, 1951, Onto Gen. Cope: § 5388 (amended).] 
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TAXATION — counties may exceed ten-mill limitation to provide cur- 
rent expenses for general health districts. 

If the amount necessary to meet the current expenses of a gen- 
eral health district for the next fiscal year will not be available out 
of the district health fund because the taxes to be raised during the 
next year within the ten-mill limitation will be insufficient, the board 
of health of such district must certify such fact to the county com- 
missioners of that county who are ordained to be a special taxing 
authority for a special levy outside the ten-mill limitation. Upon 
receipt of such certification, the county commissioners must de- 
clare the necessity of levying a tax in excess of such limitation. 
Such a levy may not exceed five-tenths of a mill, must be submitted 
to the electors of the health district at a general election and, if ap- 
proved, may not be for a longer period than one year. 

If the budget commission finds such a levy to have been proper- 
ly authorized, it must approve such levy without modification. 
[Amended Substitute House Bill No. 504, effective date September 
10, 1951, Onto Gen. Cope § 1261-40a (enacted); § 5625-23 (amend- 
ed).] 


TAXATION — delinquency penalty discount discontinued. 

Section 5679-1 relative to discount of penalty on delinquent 
taxes has been repealed. [Amended Senate Bill No. 231, effective 
date September 13, 1951, Onto Gen. Cope § 5779-1 (repealed) .] 


TAXATION — distribution of tax receipts to subdivisions. 

The monies received in the state treasury under the provisions 
of Sections 5546-1 to 5546-24c inclusive, of the General Code, are 
to be credited to the “local government fund” in the amount of 
twelve million dollars for the year beginning July 1, 1951, and 
eighteen million dollars for the year beginning July 1, 1952. It is 
estimated that, exclusive of the educational bequests and miscel- 
laneous and student fees from the six state universities, the net 
revenues to accrue to the general revenue fund for the year 1950-51 
are $260,357,000.00. The Act provides that if the net actual collec- 
tion of revenues during the year 1950-51 exceeds the total of the 
estimated amount, the excess is to be distributed in specified pro- 
portions to the local government fund and to the city, exempted 
village and local school districts. There is also appropriated out 
of any monies in the general revenue fund, not otherwise ap- 
propriated, a sum equal to 30% of the above described excess to 
the credit of the local government fund. [Amended Substitute 
House Bill No. 605, effective date June 13, 1951, Onto Gen. Cope 
§§ 5546-18 and 5546-20 (amended).] 
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TaxaATION — exemption from taxation upon certain property used 
exclusively for public purposes. 

Section 5351 of the General Code provides that certain property 
used exclusively for public purposes is exempt from taxation when 
the current and delinquent taxes thereon have been paid. This 
amendment now provides that the exemption applies if the de- 
linquent taxes and penalties are remittable by the board of tax 
appeals as provided in Section 5570-1 of the General Code. [Amend- 
ed Senate Bill No. 251, effective date September 7, 1951, On10 Gen. 
Cope § 5351 (amended).] 


TAxATION — forfeiture for failure to pay house trailer tax in- 
creased — civil action to collect such tax to be brought by county 
auditor. 

The forfeiture for the failure to pay the tax levied on house 
trailers is increased from five to fifty dollars. The county auditor 
of a county in which a violation occurs is given the power to insti- 
tute a civil action in his own name to enforce the collection of un- 
paid taxes. [Amended Senate Bill No. 332, effective date June 9, 
1951, Onto Gen. Cope § 6292-2 (amended).] 


TAXATION — gasoline tax excise fund — use by county broadened. 

A county may now use its share of the gasoline tax excise 
fund for the purchase, installation and maintenance of traffic sig- 
nal lights. [Amended Senate Bill No. 159, effective date Septem- 
ber 7, 1951, Onto Gen. Cope § 5537 (amended).] 


TAXATION, INHERITANCE — appointment of agents. 

Section 5348-2b of the General Code, empowering the tax 
commissioner to appoint certain agents in inheritance tax matters, 
which expired on March 1, 1951, is re-adopted and made permanent 
law. [Senate Bill No. 22, effective date August 17, 1951, Onto 
Gen. Cope § 5348-2b (amended).] 


TAXATION — local government units may exceed ten-mill limita- 
tion by vote of 55% or 60% of electors. 


From June 12, 1951, to December 31, 1952, the taxing authority 
of any subdivision other than a school district may declare the 
necessity of levying taxes outside the ten-mill limitation for any of 
the purposes enumerated in Section 5625-15 of the General Code 
or to supplement appropriations for relief, welfare, hospitalization, 
health, and support of general or tuberculosis hospitals. The ques- 
tion may be submitted to the voters at a general, primary or spe- 
cial election. Such a tax levy may be made upon the approval of 
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60% of the electors voting at a primary or special election or 55% 
at a general election. Anticipation notes may be issued in an 
amount up to 50% of the total estimated proceeds. [Amended House 
Bill No. 480, effective date June 12, 1951.] 


TAXATION — retirement allowances exempt from state taxation and 
legal process. 

Retirement allowances or pensions accruing under the Public 
Employes Retirement System Act or under any municipal retire- 
ment system established subject to the Act are exempt from taxa- 
tion by the state or any of its political subdivisions and are not 
subject to legal process. [Amended Senate Bill No. 74, effective 
date September 8, 1951, Onto Gen. Cope § 486-72 (amended).] 


TAXATION — returns need not be sworn to. 

This Act eliminates the requirement that tax returns and 
statements required by law to be filed with the department of 
taxation, the auditor of state, the treasurer of state, a county audi- 
tor, or a county treasurer be sworn to under oath. Such returns 
or statements shall contain the words, “I declare under penalties 
of perjury that this return (including any accompanying sched- 
ules and statements) has been examined by me and to the best 
of my knowledge and belief is a true, correct and complete return 
and report,” and shall be subscribed to by the person signing the 
return or statement. [Amended Substitute Senate Bill No. 295, 
effective date September 10, 1951, Onto Gen. Cope §§ 1465-20, 
5372, -2, -5, -6, 5411, 5414-4, 5421, 5449, 5462, 5470, 5496, 5529, 5546- 
12b and 6212-50 (amended), and § 5501 (repealed).] 


TEACHERS MINIMUM SALARY SCHEDULE enacted and state aid to school 
districts increased. 

A minimum salary schedule for teachers in public schools of 
the state is enacted as follows: 

(1) Teachers with less than three years of recognized college 
training must receive a beginning annual salary of $2,000 and an 
annual increase of $100 for each of the first five years of service. 

(2) Teachers with three years of recognized college training, 
but who have not received a bachelor’s degree, must receive a be- 
ginning annual salary of $2,200 and an annual increase of $100 for 
each of the first five years of service. 

(3) Teachers with a bachelor’s degree from a recognized col- 
lege must receive a beginning annual salary of $2,400 and an an- 
nual increase of $100 for each of the first five years of service. 

(4) Teachers with a bachelor’s degree from a recognized col- 
lege and an additional year of recognized college training must re- 
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ceive a beginning annual salary of $2,500 and an annual increase 
of $110 for each of the first five years of service. 

(5) Teachers with a master’s degree from a recognized col- 
lege must receive a beginning annual salary of $2,600 and an an- 
nual increase of $120 for each of the first five years of service. 

Payments to school districts by the state under the foundation 
program act are increased to $57 per pupil in grades 1 to 8, inclu- 
sive, $28.50 per pupil in kindergarten classes, and $67 per pupil in 
grades 9 to 12, inclusive. 

To qualify for additional aid, a school district must now have 
a tax levy for current school operation of at least six mills during 
the calendar years 1951 and 1952, and of at least eight mills for 
1953 and thereafter. Changes are made in the manner in which 
the amounts of additional aid are computed, and the amounts to 
be included in the school district’s foundation program are increas- 
ed for each pupil. 

A school district which fails to pay its teachers in accordance 
with the state minimum salary schedule is not qualified for any aid 
under the foundation program act. [Amended Substitute House 
Bill No. 48, effective date June 29, 1951, Onto Gen. Cope § 4848-4a 
(enacted) and §§ 4848-1, 4848-3 and 4848-4 (amended).] 


TEACHERS RETIREMENT LAWS — amended. 

This Act provides that members of the State Teachers Retire- 
ment System, who retired prior to June 30, 1947 must be given 
an additional basic annual pension equal to one hundred and eighty 
dollars, except that this additional pension must not exceed the 
sum of the annual benefits provided by other provisions of the 
Act. In order to qualify for this additional pension, the member 
must have ten or more years of total service credit excluding credit 
earned after June 25, 1945. [Amended Substitute Senate Bill No. 
37, effective date September 17, 1951, Onto Gen. Cope §§ 7896-35 
and 7896-36 (amended).] 


TOWNSHIP TRUSTEES — compensation of. 

The compensation of township trustees is increased from three 
and one-half dollars to five dollars for each day of service in the 
business of the township. [Amended House Bill No. 363, effective 
date September 7, 1951, Onto Gen. Cope § 3294 (amended).] 


TOWNSHIP TRUSTEES — purchase of fire equipment. 

Township trustees may, with the approval of the specifications 
by the prosecuting attorney, provide fire apparatus, mechanical 
resuscitators, or such other equipment as may seem to them to be 
advisable. The trustees may establish and maintain lines of fire 
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alarm communications within the limits of the township, and they 
are empowered to create fire districts of such proportions within 
the township as they deem advisable. 


The council or legislative authority of any municipal corpor- 
ation may purchase fire equipment and pay for it over a period of 
four years. The municipality is authorized to issue notes to cover 
such deferred payments, the interest on which must not exceed six 
per cent per annum. The amount of such purchases must not ex- 
ceed $20,000, one-fourth of which must be paid at the time of pur- 
chase. These provisions also apply to townships and to fire dis- 
tricts within a township. [Amended House Bill No. 244, effective 
date September 7, 1951, Onto Gen. Cope § 3298-54 (amended).] 


TRAVEL EXPENSES allowed for state examiners assigned to liquor 
control audits. 

State examiners in the bureau of inspection and supervision 
of public offices assigned to liquor control audits shall be reim- 
bursed for travel and other necessary expenses at rates set forth 
in the rules and regulations of the department of finance govern- 
ing travel. [Amended Substitute Senate Bill No. 41, effective date 
September 7, 1951, Onto Gen. Cope § 6064-10a (enacted) .] 


Trusts for employee benefit plans valid for any duration. 


A trust of real or personal property created by an employer 
as part of one of the enumerated employee benefit plans is not 
invalid as violating the rule against perpetuities or any law re- 
stricting or limiting the duration of trusts. The accumulation of 
income from such trusts is also excluded from any time limita- 
tions imposed by law. The right to bring an action to declare 
such a trust invalid is continued for two years from the effective 
date of the Act. [Amended Senate Bill No. 42, effective date June 
25, 1951, Onto Gen. Cope § 10512-8a (enacted) .] 


UNCLAIMED PROPERTY — charges for storage may be paid out of 
proceeds from its sale. 

Property impounded by the police force of a municipal corpor- 
ation may be sold at public auction under the provisions of Section 
4401 of the General Code. This Act provides that all expenses of 
storing the property and the costs of the sale must first be paid 
from the proceeds of the sale, provided that notice by registered 
mail of the sale has been given the owner and mortgagee, or other 
lien holder, at their last known address, thirty days before the date 
of the sale. [Amended Senate Bill No. 243, effective September 7, 
1951.] 
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UNCLAIMED PROPERTY may be sold after ninety days. 

The period of time after which unclaimed property may be 
sold at public auction by the chief of police, marshal or licensed 
auctioneer is reduced from one year to ninety days. [Amended 
House Bill No. 36, effective date September 7, 1951, Onto Gen. 
Cope § 4401 (amended).] 


UNIVERSITIES AND COLLEGES — trustees. 

The board of trustees of a university or college which operates 
under the patronage of a religious conference or area may appoint 
a bishop or other presiding head of that religious conference or 
area an ex-officio voting trustee if such university or college has 
accepted the provisions of General Code Sections 9935, 9936, 9936- 
1, 9937 and 9937-a relating to the incorporation of educational 
institutions not for profit. The board of trustees of any such uni- 
versity or college may also appoint ten non-voting life trustees to 
their board at their own discretion. [Amended Senate Bill No. 180, 
effective date August 17, 1951, Onto Gen. Cope § 9937-b (enact- 
ed).] 


UTILITY EXCISE TAx extended. 

The excise tax on the gross receipts of utilities and the excise 
tax on the portion of the capital stock representing the capital and 
property used in this state by sleeping car, freight line and equip- 
ment companies, which tax, by House Bill No. 246, approved May 
1, 1947, as amended by Amended Substitute Senate Bill No. 51, 
approved April 14, 1949, expired with the year 1951, is extended 
to include the years 1952 and 1953. [Amended Senate Bill No. 135, 
effective date June 12, 1951.] 


VETERANS of present emergency granted certain privileges. 

Veterans of the present national emergency are granted vet- 
erans’ preferences in civil service appointments, the right of admis- 
sion to the Ohio Soldiers’ and Sailors’ Home and the renewal of 
trade or professional licenses. A member of the armed forces dur- 
ing the present national emergency is exempted from the require- 
ments of law relative to obtaining hunting and fishing licenses. 
This exemption also applies to the obtaining of motor vehicle 
operator’s licenses, provided the serviceman was a licensed opera- 
tor at the time he entered active service. [Amended House Bill 
No. 46, effective date July 20, 1951, Onto Gen. Cope §§ 486-13, 
1909 and 6296-5 (amended) and § 1431-1 (enacted).] 

The privilege of receiving additional credit of twenty percent 
of total score in civil service examinations is extended to veterans 
of the armed forces who served subsequent to May 1, 1949 and 
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prior to the cessation of armed conflict, occupation duty, or selec- 
tive service, whichever is the later. [House Bill No. 212, effective 
date July 19, 1951, Onto Gen. Cope § 486-10 (amended).] 


Section 486-13a of the General Code, providing for restora- 
tion of civil service status to persons who served with the armed 
services, expired April 30, 1949. This Act substantially re-enacts 
the provisions of that section and will remain in effect until the 
present emergency is terminated. 

Elective or appointive public officials serving fixed terms are 
now excluded from the provisions of Section 486-16a of the Gen- 
eral Code, which provides for the restoration of office or position 
to persons who were in the armed services. Any person who is 
laid off as a result of such restoration is placed at the head of 
the appropriate classification list. Formerly this was left to the 
discretion of the civil service commission. Persons entering the 
armed services during the present emergency are now included 
within the provision of this section. [Substitute House Bill No. 50, 
effective date July 19, 1951, On1o Gen. Cope § 486-16a (amended) 
and § 486-13a (enacted) .] 


Any teacher who enters the armed services of the United 
States within forty days after leaving a teaching position shall be 
re-employed under the same type of contract that he last held, 
provided he applies for re-employment within 90 days after dis- 
charge. The period in the service will count for the purposes of 
seniority and placement on the salary schedule. The board of edu- 
cation is authorized to suspend the contract of any teacher whose 
services become unnecessary because of the return of a teacher 
from the service. [Amended Substitute Senate Bill No. 16, effec- 
tive date July 18, 1951, Onto Gen. Cope § 4842-10a (enacted).] 


The classification of persons entitled to apply for relief to the 
soldiers’ relief commissions is extended to include the soldiers, sail- 
ors and marines of World War II or the Korean War and their 
wives, widows, needy parents, minor children and wards. [Amend- 
ed Senate Bill No. 204, effective date April 6, 1951, Onto Gen. 
Cope § 2934 (amended).] 


VETERANS EMERGENCY HOUSING ACT— duration of certain provi- 
sions extended. 

The powers and duties of the county commissioners under the 
Veterans’ Emergency Housing Act were to expire December 3i, 
1951. This Act extends the effective date of these provisions to 
December 31, 1953. [Amended Senate Bill No. 167, effective date 
July 25, 1951, Onto Gen. Cope § 1078-69 (amended).] 
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VITAL STATISTICS — registration districts and appointment of reg- 
istrars and sub-registrars. 

For the purpose of registration of vital statistics, each health 
district in the state is designated a primary registration district, and 
the registrars are to be appointed by the board of health of such 
health district. The registrar of a primary registration district may 
appoint sub-registrars who may accept death certificates for filing 
and issue burial permits. [House Bill No. 42, effective date July 
30, 1951, On10 Gen. Cope § 1261-47a (enacted) and §§ 1261-46 and 
1261-47 (amended).] 


WAREHOUSING of grains on farms. 

This Act repeals 44 sections of the General Code providing for 
the appointment of boards and inspectors to regulate the ware- 
housing of grain on farms, which are deemed antiquated and pres- 
ently ineffective. [Amended Senate Bill No. 148, effective date 
August 8, 1951, Onto Gen. Cope §§ 1169-2 to 1169-45, inclusive 
(repealed) .] 


WILBERFORCE UNIVERSITY — state-supported college is separated — 
administrative changes made. 

The College of Education and Industrial Arts at Wilberforce 
University is to be known as “Central State College” and certain 
changes are made concerning the administration of the College. 
This bill separates the state-supported school from Wilberforce 
University, which is supported by the A.MLE. church. [Amended 
Senate Bill No. 58, effective date August 7, 1951, Onto Gen. CopE 
§§ 4862, 4862-1, 4862-6, 4862-7, 4862-10, 4862-11 and 4863a (amend- 
ed) and §§ 4862-2 and 4862-5 (repealed) .] 


WILp LIFE — commercial propagation of pheasants. 

This Act provides that the division of wildlife may issue li- 
censes for the propagation of pheasants, to keep pheasants in cap- 
tivity, or for the operation of a commercial pheasant-shooting pre- 
serve. 

The holder of a license for the propagation of pheasants may 
raise in an enclosed area any number of pheasants and may sell 
them alive or kill and sell them for food at any time. Such licen- 
see is required to band each pheasant with an identifiable tag 
supplied by the division and to keep complete records of all sales. 

The holder of a license for the operation of a commercial 
pheasant-shooting preserve may authorize any duly licensed hunt- 
er to kill and take pheasants within the enclosed preserve without 
regard to number or sex from September first to the following 
March fifteenth. The licensee must liberate within the preserve 
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at least 500 pheasants banded with an identifiable tag during the 
above stated season. For every pheasant without a band shot 
within the preserve, the licensee must furnish the division with a 
live banded pheasant. It is further provided that only one such 
shooting preserve may be established in any one county and that 
no preserve shall exceed 500 acres. The fee for the license of a 
shooting preserve is 100 dollars per annum whereas a nominal 
fee only is required for the other licenses. 

A non-banded pheasant may not be taken from any licensed 
area. No licensee shall sell without the state any live pheasants 
without first offering them to the division at a similar price. A 
fine of 50 to 200 dollars is provided for any violation of the Act. 

Ohio General Code Section 1436, which provided for the li- 
censing and regulation of the commercial propagation and selling 
of pheasants and mallard or black ducks, is amended to exclude 
pheasants from its purview. [Amended Senate Bill No. 360, effec- 
tive date September 17, 1951, Om1o Gen. Cope § 1436 (amended).] 


WRECKMASTERS — office repealed. 

This Act repeals as antiquated and unnecessary the sections 
of the Ohio General Code which provide for the appointment of 
commissioners of wrecks in counties bordering on navigable wa- 
ters. [Amended Senate Bill No. 147, effective date September 7, 
1951, Onto Gen. Cope §§ 6423 to 6441, both inclusive, (repealed) .] 
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Part Performance In Ohio 


Ohio General Code Sections 8617 to 8621 are patterned after 
the original English Statute of Frauds.'! The purpose behind such 
a statute is to prevent mistakes, frauds, and perjuries by barring 
actions based on certain important types of contracts which are not 
in writing. The sections of the code herein considered do not de- 
clare a contract to be a complete nullity merely because it is not 
in writing. The words “No action shall be brought” are considered 
to be a rule of evidence, not a prohibition against the making of oral 
transactions.’ 

If the drafters of these statutes had gone one step further and 
declared that no such contract could be made by parol it is pos- 
sible that there would be no mitigating doctrine known as part per- 
formance. But because the statute denies only the cause of action 
and leaves the contract between the parties otherwise intact, the 
courts of England and nearly all the courts in this country have 
been loathe to apply the statute in all its harshness.s The doctrine 
of part performance is the well-known device used by these courts 
to preclude the use of the Statute of Frauds as an instrument of 
fraud rather than as a preventive. 

The theory behind the doctrine of part performance is that one 
who has permitted another to perform acts or expend large amounts 
of money on the faith of a parol agreement, or who accepts the bene- 
fit of the other’s part performance for which the party performing 
cannot be adequately compensated in damages, is not permitted to 
assert the Statute of Frauds. 

It is not the purpose of this comment to discuss the doctrine 
of part performance in its entirety. Instead an effort will be made 
(1) to show the confusion which surrounded its development in 
Ohio, in terms of the applicability of the doctrine at law and in 
equity, and (2) to analyze briefly a few of the Ohio decisions as 
to what constitutes part performance. 


THE APPLICABILITY OF THE DOCTRINE 
Historically, the doctrine was not recognized at law.* The law 
courts could only bow before the plain meaning of the statute, and 
nothing could satisfy the statute but a writing. Courts of equity, 
on the other hand, would not allow a person who had partially per- 
formed under an oral contract to be defrauded by the defense of 





1 Srat. 29 Car. II, c. 3 (1677). 

2 Pomeroy, SPECIFIC PERFORMANCE OF CONTRACTS 181 (3rd ed. 1926). 

3 Id. at 182. 

4 Franklin v. Matoa Gold Mining Co., 158 Fed. 941 (8th Cir. 1907); Montuori 
v. Bailen, 290 Mass. 72, 194 N.E. 714 (1935); White v. McKnight, 146 S.C. 59, 
143 S.E. 552 (1928). 
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the Statute of Frauds. In these courts it was held that the promisor 
was estopped from setting up this defense if such a fraud would be 
the result.5 It is for this reason that it is said that the contract is 
taken out of the statute, rather than saying that the statute is com- 
plied with.® 

But at an early date considerable confusion arose in Ohio as 
to whether the doctrine might also be applicable at law. The case 
of Wilbur v. Paine’ was an action of trespass quare clausum fregit, 
wherein the plaintiff, in order to establish his title, was forced to 
rely on the doctrine of part performance. Without discussing the 
applicability of this doctrine in an action at law, the court found 
sufficient performance and gave judgment for the plaintiff. 

The idea that part performance could be used in an action at 
law was against the weight of authority elsewhere,’ but at least 
there was an “Ohio rule” to be followed.’ This rule lasted until 
1901 when Kling v. Bordner'® was decided. This was another ac- 
tion at law and in the fifth paragraph of the syllabus it is stated, 
“The doctrine of part performance obtains in equity only, and does 
not avail to render a contract which is void by the statute because 
unwritten or unsigned, capable of being sued on in a court of law.” 
Nowhere in the case is there any mention of Wilbur v. Paine. 

When the question was next raised by the case of La Bounty v. 
Brumback,"! an action at law, the court had an opportunity to over- 
rule or to at least distinguish either Wilbur v. Paine or the Bordner 
case. It did neither, however, but instead stated that the plea of 
part performance was just as effectual in an action at law at that 
time as it was in Wilbur v. Paine. The court admitted that this 
was against the weight of authority, but it did not admit that there 
were contrary decisions by the same court. At this point there was 
justifiable confusion among the Ohio attorneys.'” 

In Hodges v. Ettinger,'5 decided in 1934, the court handed down 
what should have been a very important decision. Kling v. Bordner 
and La Bounty v. Brumback were both considered and each was 
modified. The La Bounty case, allowing the use of part performance 





5 Wolfe v. Wallingford Bank and Trust Co., 124 Conn. 507, 1A. 2d 146 
(1938). 

6 Tsuboi v. Cohn, 40 Idaho 102, 231 Pac. 708 (1925). 

71 Ohio 251 (1824). 

8 Freeport v. Bartol, 3 Me. 340 (1825); Kidder v. Hunt, 1 Pick. (Mass.) 328 
(1823). 

9Grant v. Ramsey, 7 Ohio St. 157 (1857); Speck v. Waggoner, 3 Ohio 292 
(1827). 

1065 Ohio St. 86, 61 N.E. 148 (1901). 

11126 Ohio St. 96, 184 N.E. 5 (1933). 

128 U. or Cry. L. Rev. 190, 192 (1934). 

13127 Ohio St. 460, 189 N.E. 113 (1934). 
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in an action at law, was held to be too broad, and conversely, the 
Kling case, denying its use at Jaw, was considered too restricting. 
Judge Stephenson pointed out the fact that whether or not the 
doctrine could be used at law or only in equity was no longer very 
material since the distinction between the two had been abolished 
and both legal and equitable causes could be joined in the same 
action.'* The court then laid down a rule which was intended to 
strike a medium between the cases it had modified. It was well 
stated in the following syllabus: 

The doctrine of part performance can be invoked, to take a 
case out of the statute of frauds in Ohio only in cases in- 
volving the sale or leasing of real estate, wherein there has 
been a delivery of possession of the real estate in question, 
and in settlements made upon consideration of marriage, 
followed by actual marriage. Such doctrine of part per- 
formance has no place in the law governing contracts for 
personal services. (Emphasis supplied) 

The rule of this case would have limited the use of part per- 
formance to cases based on specified transactions, regardless of 
whether the action were at law or in equity. If the supreme court 
had considered itself limited by this decision the applicability of 
part performance in Ohio would have been substantially different 
from what it is today. But that Hodges v. Ettinger does not serve 
as a limitation in all cases is shown by two recent decisions. 

The cases of Snyder v. Warde, Adm’x'5 and Goetx v. Jacobs'6 
are similar in that each involved an oral promise to convey real 
property in return for personal services rendered by the promisee 
until the death of the promisor. In each case the plaintiff asked for 
specific performance and relied on the doctrine of part performance 
to take the contract out of the Statute of Frauds. In the Goetz case 
specific performance was granted. In the Snyder case the decree 
was denied, but only because the court found that the plaintiff's 
performance was not sufficient to satisfy the requirements of the 
part performance doctrine. 

In neither case was Hodges v. Ettinger distinguished, in spite 
of the fact that (1) the cases involved contracts for personal serv- 
ices, and (2) in the Snyder case there was no possession. If the 
Hodges case stood alone it could be argued that the reference to 
“contracts for personal services” was meant to exclude only those 
contracts calling for personal services for monetary consideration, 
but this argument is weakened by the language of the Snyder case 
itself. The court there cited Hodges v. Ettinger as authority for the 
proposition that payment of consideration, even when the consid- 





14 Om1o Gen. Cone § 11238. 
15151 Ohio St. 426, 86 N.E. 2d 489 (1949). 
1659 Ohio L. Abs. 25 (1949), Ohio Bar, March 5, 1951. 











1951] COMMENTS 455 


eration consists of the rendition of personal services, could not con- 
stitute sufficient part performance.'? The court seemingly rec- 
ognized the Hodges case, but went on to cite two older Ohio cases 
to the effect that if the services rendered were not compensable in 
damages, specific performance could be granted.'* The case turned 
on the fact that the services were compensable. The court did not 
consider itself limited by the Hodges case. 

The Snyder case involved a promise to devise real property in 
exchange for personal services. Such a contract is within the in- 
tendment of the words, “sale . . . of real estate,”!® but it should be 
remembered that the Hodges case qualifies the above words by 
adding, “wherein there has been a delivery of possession of the 
real estate in question... .” In the Snyder case there was no 
possession of the type usually required to take a contract out of 
the Statute.?° 

It is not suggested that Hodges v. Ettinger should have been 
followed. The rule of that case would have denied the use of the 
part performance doctrine in cases where its use is perhaps more 
beneficial than in any other situation, i.e., an oral promise to deed 
or devise real property in exchange for personal services. The re- 
quirement of a delivery of possession would work a great hard- 
ship in a case where the plaintiff had performed to his detriment 
but had never received possession of the premises. The application 
of the part performance doctrine to cases like Snyder v. Warde and 
Goetz v. Jacobs is in accordance with the purpose of the doctrine, 
which is to prevent the defense of the Statute of Frauds from 
working a fraud upon someone who has changed his position by 
performing under an oral contract. 

It is the inconsistency of the cases since Wilbur v. Paine that 
casts doubt upon the problem. The court has followed a zig-zag 
pattern which provided authority for the advocates of opposite 
views, seeming to ignore rather than to overrule or distinguish its 
prior decisions. Even if the cases ignored are implicity overruled, 
the frequency with which the rules are changed tends to weaken 
the value of precedent in this field of law. 


Wuat ConsTITuTEs PArt PERFORMANCE 


The obvious purpose behind the Statute of Frauds is the pre- 
vention of frauds; but to allow the statute to be pleaded as a de- 
fense to all actions based on oral contracts within the Statute of 


17151 Ohio St. 426, 434, 86 N.E. 2d 489 (1949). 

18 Newbold v. Michael, 110 Ohio St. 588, 144 N. E. 715 (1924); Shahan v. 
Swan, 48 Ohio St. 25, 26 N.E. 222 (1891). 

19 Grant v. Grant, 63 Conn. 530, 29 Atl. 15 (1893); Shahan v. Swan, supra 
note 18. 

20 Wood v. Thornly, 58 Ill. 464 (1871). 
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Frauds would often result in the perpetration, rather than the pre- 
vention, of a fraud. It is generally agreed that this is the justification 
for the existence of the doctrine of part performance. Mere proof 
of the contract the plaintiff seeks to enforce is never sufficient to 
take it out of the statute because the statute assumes the existence 
of a contract. Even proof that the defendant will be unjustly en- 
riched if the contract is not enforced is not enough to justify a de- 
cree of specific performance.?! The plaintiff who seeks specific per- 
formance of an oral contract must show that he has performed un- 
der the contract, and that because he has performed only the remedy 
of specific enforcement will furnish adequate relief.22, He must 
show that he will be defrauded if the agreement is not enforced.” 


The application of this policy to a given fact situation is well 
exemplified by three recent Ohio cases. In Snyder v. Warde, 
Adm’zx.*4 the plaintiff's husband had deserted her and her two small 


children. In order to support them she advertised for a position as 
a housekeeper. Harper responded to her advertisement and em- 
ployed her at $40 per month plus room and board for her and the 
children. Her services included general housework, chauffeuring, 
secretarial work, assisting Harper in his business, and miscellane- 
ous tasks of a personal nature. Harper became very fond of the 
family. They ate at a common table. Harper gave the children spend- 
ing money and made certain that they all attended Sunday school. 
He often spoke of his plans for the children’s futures, which in- 
cluded a plan for sending the boy to a private school. About a year 
after plaintiff was employed, Harper told her that he would devise 
one-half of his real property to her if she continued in his service 
until his death. Plaintiff did remain in his employ, but Harper 
died intestate. Plaintiff’s action was for specific performance 
against the administratrix of Harper’s estate, and was based on her 
part performance. The court of appeals reversed the court of com- 
mon pleas and gave judgment for the plaintiff, but the Ohio Su- 
preme Court reversed on the ground that there was not sufficient 
part performance to justify enforcement of the oral contract. The 
court analyzed in detail the services rendered by the plaintiff and 
found that even though they were varied and numerous they were 
all compensable in money. The fourth paragraph of the syllabus 
states the theory of the case: 

“Ordinary services to be non-compensable from a pecuniary 
standpoint, generally, must be such as involve a detriment or sacri- 





21 Andrews v. Charon, 289 Mass. 1, 193 N.E. 737 (1935). 

22 Corlin v. Bacon, 322 Mo. 435, 16 S. W. 2d 46 (1929); Armstrong v. Katten- 
horn, i1 Ohio 265 (1842). 

23 Wilbur v. Paine, 1 Ohio 251 (1824). 

24151 Ohio St. 426, 86 N.E. 2d 489 (1949). 
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fice upon the part of the one rendering them, motivated by senti- 
ment rather than expectation cf payment.” 

A more recent case is Goetz v. Jacobs.*5 In this case an elderly 
woman was suffering from an incurable illness and could find no 
one to give her the assistance she needed. She and her husband 
prevailed upon the husband’s niece to live with them and perform 
nursing and housekeeping services. The niece and her husband had 
to sell their own house and with their children move into the house 
of the elderly couple. The only consideration for this work and 
sacrifice was the oral promise by the old man that he would convey 
to them his real property. The plaintiffs were put into possession, 
the elderly couple retaining only two rooms in the house, but the 
old man died before the deed was given. In an action for specific 
performance there was a judgment for defendant, but the court of 
appeals reversed. The latter court held that the services rendered 
by plaintiffs were not compensable in money, and therefore specific 
performance was necessary. 

Turning first to the facts of the two cases, it is easy to see 
why a distinction was made between them as to the compensability 
of the services. In the Snyder case the services were all of a type 
that are performed every day by thousands of persons for monetary 
compensation. That the services were compensable is evidenced 
by the fact that plaintiff accepted the job on a salary basis. It was 
not until later that the promise to devise was made, and plaintiff 
continued to receive her salary. 

Commenting upon the fact that a feeling of friendship develop- 
ed between Harper and the family, Judge Stewart said, “We know 
of no rule by which it is necessary for an employer and employee 
to dislike or hate each other.”” Something more than friendship 
between the parties, therefore, is needed to make services non- 
compensable. 

The element missing in the Snyder case was found in the Goetz 
case. Here was more than a friendship developing between strang- 
ers. In this case a close relative had given nursing care and com- 
fort to an old woman during her illness. The type of services ren- 
dered under such circumstances can never be correctly measured 
in dollars and cents. This view is shared by the majority of courts 
in this country, but it has not always been the rule in Ohio.”® 

The significance of the non-compensable character of the serv- 
ices rendered is obvious. If they are not compensable, and if specific 
performance is denied, the court will be allowing the Statute of 
Frauds to work a fraud upon the performer. Therefore, when 
courts speak in terms of compensability they are merely following 


2559 Ohio L. Abs. 25 (1949). 
26 Kling v. Bordner, supra note 10. 
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the usual limitation on the specific performance of contracts with- 
in the Statute of Frauds, i.e., they should not be enforced unless a 
refusal to do so will operate as a fraud upon the plaintiff. 

Another justification for the distinction between the two cases 
can be found in the requirement that the services rendered must 
be referable to the contract. There is a much stronger inference 
that the services in the Goetz case are referable to the contract 
claimed than there is in the case in which the plaintiff merely con- 
tinued in her employment at the same salary after the promise was 
made. In neither case is this element discussed, but the require- 
ment exists in Ohio as elsewhere.?’ 

Thus it would seem that on the basis of services alone the dis- 
tinction between the Snyder and the Goetz cases is well-drawn. But 
there is still another feature that serves to strengthen these hold- 
ings. The element of possession was lacking in the Snyder case 
(where specific performance was denied) but present in Goetz v. 
Jacobs. In each case the promisee and the promisor lived together 
in the house which was to be devised or conveyed, but in the 
Snyder case the house was still under the dominion of the promisor. 
The plaintiff had moved into the house as a servant, and her po- 
sition in the household had not changed after the oral contract to 
devise was made. It is generally held that a mere continuance of 
a possession taken under another contract is not sufficient per- 
formance of the contract sued upon.”® The plaintiffs in the Goetz 
case, however, were the dominant tenants. The aged couple re- 
mained in the house only because that was part of the contract. 
The plaintiffs’ possession was as complete as possible under the 
contract and that is all that can be expected.?° 

The type of possession found in the Goetz case could in itself 
justify enforcement of the contract because the plaintiffs had 
changed their whole mode of living in order to take possession. 
Most courts say that possession, if combined with some additional 
element, such as the making of improvements,*° will constitute part 
performance. Some courts say that possession alone is enough.*! 
The usual justification for this latter view is that if the contract is 
not enforced the plaintiff in possession will be a trespasser.*? How- 
ever, a leading case in this field has held that a contract within the 
Statute of Frauds, even if not enforced, is a license to enter and 





27 Shahan v. Swan, supra note 18; Woods v. Johnson, 226 Mich. 172, 253 
N. W. 257 (1934). 

28 Anson v. Townsend, 73 Cal. 415, 15 Pac. 49 (1887); Myers v. Croswell, 
45 Ohio St. 543, 15 N.E. 866 (1888). 

29 Best v. Gralapp, 69 Neb. 811, 99 N. W. 837 (1904). 

30 Whitney v. Hay, 181 U.S. 77 (1901). 

31 Bradley v. Loveday, 98 Conn. 315, 119 Atl. 147 (1922). 

32 Eastburn v. Wheeler, 23 Ind. 305 (1864). 
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a defense to an action of trespass.*> To hold in all cases that pos- 
session alone or even possession combined with some other act is 
ipso facto part performance would seem to be a departure from 
the fraud theory on which the equity jurisdiction is based. Never- 
theless there are Ohio cases holding that possession alone is 
enough.*4 

The case of Tier v. Singrey*5 was an action for specific per- 
formance of an oral contract for the sale of land. The plaintiff was 
a tenant in one of defendant’s houses. When plaintiff paid his rent 
for a certain period, the defendant offered to sell him the house in 
which he lived and one other. Plaintiff accepted the offer and (1) 
made a down payment on the purchase price, (2) received back 
the rent he had just paid in advance, and (3) told the other tenant 
that he, the plaintiff, would collect the rent from then on. The 
plaintiff contended that if the contract was not enforced he would 
be greatly damaged because of the loss of his bargain, the value 
of the property being much greater than the contract price. Judge 
Matthias, in holding that specific performance should have been 
denied, stated that neither the loss of plaintiff’s bargain nor his per- 
formance under the contract constituted a fraud upon him. Noth- 
ing that had transpired had changed the plaintiff’s position to such 
an extent that money damages would not adequately compensate 
him. The significance of the case lies in the fact that the court re- 
lied heavily on two legal encyclopedias as authority for the hold- 
ing that nothing short of a fraud upon the plaintiff should induce 
a court to grant specific performance of a contract within the 
Statute of Frauds. 

Whether or not equity will specifically enforce a contract with- 
in the Ohio Statute of Frauds depends principally on how far the 
plaintiff has changed his position by performing under the contract. 
If he has performed to such an extent that he cannot be adequately 
compensated in damages, specific performance will probably be 
granted. This is in accordance with the idea that if the performer 
will be defrauded by a refusal to enforce the contract, specific per- 
formance should be granted. The fraud theory of part performance 
is the theory of the Ohio courts, even though they often speak in 
terms of compensability. The cases holding that possession is in 
itself sufficient partial performance are an exception to this rule, 
but it would seem that the reasoning of the present court will soon 
eliminate this exception. 

Frank E. Kane 





33 Glass v. Hulbert, 102 Mass. 24 (1869). 

34 Waggoner v. Speck, supra note 9; Kemp v. Feldman, 84 Ohio App. 154, 
81 N.E. 2d 319 (1948). 

35154 Ohio St. 521 (1951), Ohio Bar, February 19, 1951. 








Reimbursement of Corporate Directors and 
Officers for Successful Defense of a 
Shareholder’s Derivative Action 


Corporations are guided by boards of directors. These direc- 
tors may also be officers. Most directors and officers are chosen 
because they meet the high qualifications required of men who 
are to direct and plan the future of the corporate business. Some 
are chosen because their names add prestige to the corporation 
or enable the corporation to more easily obtain credit. Often, a 
director receives only nominal compensation for his services as 
a director, although he usually gets enough to cover the expenses 
of attending a directors’ meeting.’ 

A shareholder in the corporation may suspect or believe that 
the director has injured the corporation by some dereliction of 
duty whether through fraud, negligence, abuse of discretion or 
similar wrong. He may then proceed to institute suit against the 
derelict director on behalf of the corporation. The shareholder 
may be sincere in bringing his suit, or on the other hand, he may 
be a disgruntled minority shareholder interested only in harassing 
the corporation. In more extreme cases he may be interested only 
in filing his suit in the hope of making a private settlement for 
whatever he can get. 

The director now finds himself in the position of having to 
defend himself against the shareholder’s suit. In many cases the 
damages alleged run into hundreds of thousands of dollars.*? The 
director may be a man of wealth or he may be of modest means, 
as is usually the case in most corporations. Nevertheless, he is 
compelled, at no small cost, to engage counsel for his defense 
whether the suit is genuine, for harassment or in the hope of a 
private settlement. In the latter two cases the suit is almost al- 
ways groundless. 

Let us assume that the suit is genuine and that the share- 
holder has obtained a judgment against the director. Under the 
theory of derivative suits, the shareholder is acting in behalf of 
the corporation and anything he recovers inures to the benefit of 





1 $285. per year is an estimate of what the average director receives. N. Y. 
Times, Dec. 10, 1939, Section 3, p. 1, col. 8, quoting National Industrial Con- 
ference Board findings. If the director is also an officer, his compensation will 
be considerably higher. Assuming that today the amount is twice as much, 
the compensation is still negligible. 

2 As to the size of recovery and its percent of the amount sought in New 
York derivative actions see, Wood, Survey and Report Regarding Stockholders’ 
Derivative Suits (1944), p. 79 et seq. 
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the corporation.* The shareholder now claims reimbursement from 
the corporation for his expenses, including attorneys’ fees, and 
the courts almost invariably grant it. This is on the theory that 
the litigating shareholder represents all the shareholders as agent 
and that since the corporation is benefited, it would be unjustly en- 
riched if it did not bear the cost of the benefit. Both the repre- 
sentative and the benefit factors must be present. If the share- 
holder is unsuccessful, there is no benefit to the corporation and 
he cannot recover his expenses.® 


Conversely, what about the director? Can he collect anything 
from the corporation for his expenses incurred in defending the 
suit even though he has lost? The courts have generally denied 
reimbursement for litigation expenses when the director has been 
unsuccessful.* This result seems to be based on the premise that 
corporate funds must be used for corporate purposes. When the 
stockholder has been successful, he is the party that has served 
a corporate purpose and can be reimbursed. The director, how- 
ever, has served no corporate purpose and, in being found derelict, 
has in fact, acted adversely to the corporation.’ 


However, a director is not to be completely denied when un- 
successful. If corporate interests are sufficiently threatened, courts 
will charge the corporation with the expenses incurred in connec- 





3 Horton v. Johnston, 166 Ala. 317, 51 So. 992 (1910); Anderson v. Derrick, 
26 P. 2d 463 (Cal. 1933), Aff'd on rekearing, 220 Cal. 770, 32 P. 2d 1078 (1934); 
Roscower v. Bizzell, 199 N.C. 656, 155 S.E. 558 (1930). 


4Lamar v. Hall, 129 Fed. 79, 82 (5th Cir. 1904); Hand v. Savannah & 
Charleston R. R., 21 S.C. 162, 178-179 (1884); Buell v. Kanawha Lumber Corp., 
201 Fed. 762, 767-769 (E.D.S.C. 1912). It is socially necessary that the share- 
holder be enabled to recover, otherwise the effect would be that he would 
be unable to police the corporate management because his recovery would 
seldom exceed his costs. Simpson, Fifty Years of American Equity 50 Harv. 
L. Rev. 171, 190-191 (1936). Douglas, Directors Who Do Not Direct 47 Harv. 
L. Rev. 1305, 1307, 1329-1334 (1934). 


5In some cases, even though the shareholder brought the suit to a success- 
ful conclusion, the fact that there was no pecuniary benefit to the corporation 
may still prevent his recovery of expenses. McArthur v. John McArthur Co., 
39 Cal. App. 704, 179 Pac. 700 (1919); Hildreth v. Western Realty Co., 62 N.D. 
233, 242 N.W. 679 (1932). 


6 Neuberger v. Barrett, 180 Misc. 222, 39 N. Y. S. 2d 575 (1942); Wicker- 
sham v. Crittenden, 106 Cal. 329, 39 Pac. 603 (1895); see Washington, Litigation 
Expenses of Corporate Directors in Stockholders Suits, 40 Cot. L. Rev. 431, 
433, n. 7 (1940). 


7See Jesse v. Four Wheel Drive Auto Co., 177 Wis. 627, Cf. Solemine v. 
Hollander, 129 N. J. Eq. 264, 19 A. 2d 344 (1941). 
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tion with such defense.8 But directors are not reimbursed, wheth- 
er successful or unsuccessful, if the subject matter of the suit 
involves non-corporate matters, such as a criminal action against 
the director for improperly making tax returns.’ Likewise, reim- 
bursement has been denied when the director has been charged 
with misfeasance in office and the suit discontinued without formal 
exoneration of the director.'° In these areas the judge-made law 
is fairly well settled. The real problem before the corporation and 
the courts today concerns the reimbursement of the director when 
he has successfully defended the suit and has been completely 
absolved of any dereliction in duty. Should he be reimbursed 
for the expenses of litigation? 

There are only a few cases that have dealt with this phase 
of the problem. However, their analyses of the problem indicate 
that there is anything but certainty as to just what the proper 
view should be. Some cases hold that unless the successful defense 
results in a benefit to the corporation, the director cannot be re- 
imbursed for his expenses incurred during the litigation..1 A few 
hold that policy and the duty of the principal to indemnify his 
employee or agent for expenses arising from the preper perform- 
ance of the duties of his employment dictate that he be reimbursed 
notwithstanding a lack of benefit to the corporation.’* The former 
view, however, represents the weight of authority of those few 
cases which do permit reimbursement. However, many corpora- 
tions and some states are not sympathetic with this view of the 
courts. As a result, they have attempted to obviate its effect by 
the use of corporate agreements and statutory provisions. These 
make it possible for the director, who successfully defends, to 
claim reimbursement from the corporation whether or not there 
is a benefit upon the corporation. Questions immediately arise. 
Which view is more constructive and harmonious with contem- 





8 Albrecht Maguire & Co. v. General Plastics, 256 App. Div. 134, 9 N. Y. S. 
2d 415 (1939), Aff’d, 280 N. Y. 840, 21 N.E. 2d 887 (1939); Esposito v. Riverside 
Sand & Gravel Co., 287 Mass. 185, 191 N.E. 363 (1934) (receivership); Godley 
v. Crandall & G. Co., 181 App. Div. 75, 168 N. Y. Supp. 251 (1917), affirmed 
without opinion in 227 N. Y. 656, 126 N.E. 908 (1920) (receivership). 

9Du Puy v. Crucible Steel Co., 288 Fed. 583 (W. D. Pa. 1923) (successful 
directors); Jesse v. Four Wheel Drive Auto Co., 177 Wis. 627, 189 N.W. 276 
(1922). 

10 Wood v. Noma Electric Corp., 96 N. Y.L. J. 1121, Col. 7 (1936) (officially 
unreported). 

11 Rogers v. Hill, 34 F. Supp. 358, (D.C. 1940); Griesse v. Lang, 37 Ohio App. 
553 (1931). For a more complete list, see 152 A. L. R. 924. 

12 Solemine v. Hollander, 129 N.J. Eq. 264, 19 A. 2d 344 (1941), 26 Minn. 
L. Rev. 119 (1941); Figge v. Bergenthal, 130 Wis. 594, 109 N.W. 581, 110 N.W. 
798. 
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porary society? Is it proper that a director or officer should be 
indemnified when it is established that he has not betrayed his 


post? 


PROPRIETY OF REIMBURSING THE SUCCESSFUL DIRECTOR 


We commence with the basic proposition that a corporation 
is operated for profit. Therefore, gifts of the corporate assets 
should not be allowed.'* This is one of the favorite arguments of 
those who condemn indemnity to the director. They say that the 
reimbursement is an outright gift of the shareholders’ money and 
should not be permitted. But to dogmatically label these payments 
as gifts ignores entirely the view that reimbursement could, and 
should, be considered as a legitimate business expense of the cor- 
poration. The axiom that corporate expenses must be made in 
furtherance of the corporate business has been expanded in the 
modern cases.'* There are cases upholding the power of the cor- 
poration to spend money for improving the health of its employ- 
ees,’® for supplying them with adequate housing,’® and for furnish- 
ing housing facilities in the town in which the corporation oper- 
ates.17 Still others permit expenditures for inducing prospective 
employees to accept employment, for entertainment, for payment 
of moving and traveling expenses. One case went so far as to 
hold the corporation liable on its guarantee of an obligation of 
a salesman incurred in the purchase of furniture for his home.'*® 
The justification for such payments is clearly that the corporation, 
in order to acquire and retain the benefit of the services of quali- 
fied employees, may incur the expenses in question.!® Can it be 
denied that the acquisition of qualified directors is not a benefit 
to the corporation? It is submitted that the reimbursement of the 
director who successfully defends a shareholders’ derivative suit 
can be properly considered as an expense of the corporation. From 
another viewpoint, social policy dictates that highly qualified men 
direct our corporations. This is especially so when economic power 
is highly concentrated in the directors of a few of the large cor- 
porations of today. When these directors make decisions, it often 
has a greater effect upon our domestic and foreign affairs than 





13 Brinkerhoff Zinc Co. v. Boyd, 192 Mo. 597, 91 S.W. 523 (1906). 

14 40 Cox. L. Rev. 1199 (1940), citing Note 31 Cor. L. Rev. 136 (1931). 

15 People ex rel. Metropolitan Life Ins. Co. v. Hotchkiss, 136 App. Div. 150, 
120 N. Y. Supp. 649 (1909). 

16 Steinway v. Steinway & Sons, 17 Misc. 43, 40 N. Y. Supp. 718 (1896). 

17 Cf. Corning Glass Works v. Lucas, 37 F. 2d 798 (D. C. Cir. 1929); 40 
Cox. L. Rev. 1192, 1199 (1940). 

18 Burg v. Twin City Four Wheel Drive Co., 170 Minn. 101, 103, 167 N.W. 
300 (1918). 

i940 Cox. L. Rev. 1192, 1200 (1940). 
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many of the decisions of our high government officials. And these 
directors are not responsive to the people. This is all the more 
reason why the public should at least be assured the best men 
possible. 

There are many other equally cogent reasons for reimbursing 
the director who successfully defends a derivative suit. Indemnity 
to a successful director would perhaps discourage actions of the 
strike variety. The existence of a policy of indemnifying a suc- 
cessful director would encourage directors to press for trial those 
actions in which they were reasonably confident of prevailing, 
since success would vindicate them morally, as well as free them 
from the burden of the litigation expense.”° The increased hazard 
to the director brought about by profuse administrative regula- 
tions is still another reason. An example is the Securities Ex- 
change Act, Sec. 11. Under this provision the director may be 
sued and held liable for mere negligence. It seems that it would 
be just as easy to justify reimbursement to a director when he is 
not at fault as it is to uphold indemnity under Workmen’s Com- 
pensation laws where the laborer is quite often found to be at 
fault. The risk can easily be placed on the business.”! 

Arguments have been advanced in opposition to the payment 
by the corporation of the successful directors’ expenses. But gen- 
erally they are quite shallow and can easily be disposed of. A 
strong contention is that if the corporation pays when the share- 
holder wins and also if the director is successful, then every time 
there is a derivative suit, the corporation is certain to have to 
pay. The claim is that this will be an undue burden on the share- 
holders’ capital tending toward the ruination of the corporation. 
But it must be remembered that when the shareholder is success- 
ful the corporation usually benefits pecuniarily. On the other 
hand, when the director is successful the costs should be consid- 
ered as a legitimate expense. Furthermore, although there are 
many derivative ‘suits the number against any one corporation is 
not too great. 

Then, an attempt is made to compare the director with other 
fiduciaries. It is often held that the agent cannot look to the prin- 
cipal for his litigation expenses when he is sued by the principal 
himself, even if the agent wins the suit.22 And again, officers of 





20 Id at 1205. 

21 Wood, in his survey, suggests that the cost of the successful directors’ 
attorneys, etc., should be placed on the unsuccessful shareholder bringing the 
suit. Woop, Survey AND Report REGARDING SHAREHOLDERS’ Derivative Surrts 20. 
This disregards the policy favoring derivative actions in that the shareholder 
would have more to lose than he could hope to gain. 

22 Cory Bros. & Co. Ltd. v. United States, 51 F. 2d 1010, 1013 (2d Cir. 1931). 
Accord: Buckley v. City of New York, 170 Misc. 412, 415, 10 N. Y. S. 2d 650 
(1939). 











1951] COMMENTS 465 


municipal corporations are usually not allowed to be reimbursed 
for successful defense of a suit relating to the performance of 
their official duties.2> But what about trustees and receivers? The 
trustee is entitled to charge the estate with the expense of repel- 
ling an attempt to subject him to a surcharge, or a proceeding 
for his removal, brought by a beneficiary. The same holds true 
for the receiver.2* No definite rule is consistently applied where 
an executor or administrator is involved, although the tendency 
has been to permit an allowance for attorneys’ fees incurred in 
making a successful defense of their conduct or position.*> The 
answer to this argument is that possibly good policy demands 
that all these fiduciaries be indemnified when they are successful. 
But in the final analysis the answer is that the director’s position 
is sui generis. Of all the fiduciaries, his post is the most hazard- 
ous and usually the least rewarded. He is accountable to a con- 
stantly shifting group; each day there may be new stockholders 
entitled under the law to call him to account, perhaps including 
some who have acquired their share with the sole purpose of bring- 
ing him to the bar of justice.?® 

It is submitted that these circumstances require that the direc- 
tor be treated differently. When he successfully defends a share- 
holders’ derivative suit, indemnity, in good conscience, should not 
be denied. 

Granting that a director should be reimbursed, how should 
it be provided for and by whom? 


REIMBURSEMENT BY CORPORATE AGREEMENT 

In order to avoid the judicial denial of relief to a director 
who has successfully defended, many corporations have attempted 
to guarantee their directors this protection by agreements. These 
agreements, in effect, say that the corporation will save the direc- 
tor from any expenses in connection with successful defense of a 
derivative action. The use of the agreement, however, is not free 
from its accompanying problems. The first problem to be raised 
is that of the validity of this type of agreement. It is commonly 
challenged on the ground that the act is ultra vires if the corpora- 





23 Chapman v. New York, 168 N. Y. 80, 61 NE. 108 (1901). And See 5 
McQurmtrm, Municrpat Corporations § 2327 (2d ed. 1928); 6 McQumuin, 
MonicirpaL Corporations §§ 2532 and 2583 (rev. ed. 1937). The requirement 
that public funds be used for a public purpose is the usual basis. 

242 Scorr, Trusts § 188.4 (1939); Jessup v. Smith, 223 N.Y. 203, 19 N. E. 
403 (1918). Missouri & K. I. Ry. Co. v. Edson, 224 Fed. 79 (8th Cir. 1915) 
(receiver). 

25See 3 Woerner, AMER. LAW OF ADMINISTRATION, § 515, ff. (3d ed. 1923); 
90 A. L. R. 101 (1934); 101 A.L.R. 806 (1936). 

2640 Cox. L. Rev. 431, 448 (1940), and cases cited. 
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tion is not a professional surety. But if we carry through the idea 
that these payments are expenses of the business then there is 
less reason to deny this being an incidental part of the business. 
Nevertheless, there is some doubt that courts will accept these 
payments as expenses of the business or that they will not deem 
them ultra vires acts. 

Then too, there is some uncertainty surrounding these agree- 
ments relevant to their violation of public policy. The claim is 
often made that such agreements tend to induce the directors to 
act negligently or recklessly when they know that they can be 
reimbursed. But the agreements contended for, however, would 
reimburse the director only when he is successful. If he were sure 
of indemnity when he was wrong, this argument would have some 
force. These are substantive considerations. There are even more 
problems from the procedural standpoint. How and by whom is 
the corporate action to be taken? Should it be by action of the 
board, by by-law amendment, charter amendment, or by share- 
holder action? 

If we permit the board of directors to take action on the 
matter and vote the reimbursement to directors we face the prob- 
lem of the directors dealing with themselves. It is a general rule 
of law that corporate directors are precluded from increasing or 
voting compensation to themselves as directors or officers for 
either past or future services.*7 But all kinds of uncertainties 
arise when you try to speculate as to whether or not a court will 
consider reimbursement compensation. Likewise, it is not clear- 
cut as to how the courts will react to the matter of disinterested- 
ness required of voting directors when all the directors had been 
successful parties defendant to the same action. 

Authorizing the payment by by-law amendment or by charter 
amendment is about as clouded with doubt and uncertainty as is 
payment authorized by the directors. It is usually much easier 
to amend the by-laws than the charter. True, in both cases it 
must be submitted to the shareholders. But often it is more diffi- 
cult to secure amendment to the charter than to by-laws because 
the shareholders usually use more caution in connection with the 
basic charter instrument. Most corporations that have heretofore 
authorized these agreements have done so through the by-law.”8 





27 Chamberlain v. Chamberlain, Care & Boyce, Inc., 124 Misc. 480, 209 N. Y. 
Supp. 258 (1925), Aff'd without opinion, 216 App. Div. 787, 214 N. Y. Supp. 
815 (1926) ; 40 Cor. L. Rev. 1192, 1201 (1940). 

28 Notes 10, 28 & 29, 40 Cor. L. Rev. 1192 (1940). The following is a typical 
example of a by-law amendment: 

“In addition to reimbursement for his reasonable expenses incurred in 
attending meetings or otherwise in connection with his attention to the affairs 





2.4 £32 .@ 
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At this juncture it might be well to mention that most voting on 
these proposals is done by proxies which have been solicited by 
the corporation management. It might be well to weigh this factor 
in connection with the over-all consideration of using corporate 
agreements as a means for reimbursement. 

Assuming that the by-law procedure will be used most often, 
are there any disadvantages in its use? One strong defect, and it 
is one that is common to any corporate attempt at reimbursement, 
is that when each corporation is left to its own desire, there is 
too much chance that their acts will be hasty and shaped by con- 
siderations not in the proper interest. Difficulty might also arise 
with regard to directors who are also shareholders. Can they vote 
in a shareholders’ meeting upon a proposal to reimburse them- 
selves? Although most of the courts have recognized that the 
director upon entering the shareholders’ meetings has a freedom 
of action divorced of any fiduciary relation,” still there is an 
element of chance that a court might see otherwise. All of this 
weighs against the by-law method of reimbursement and in favor 
of a method more certain. 

Finally, should the reimbursement be made through a vote 
of the shareholders? This procedure, it will be observed, has 
serious disadvantages. Such a method would be very expensive 
if a meeting had to be called each time. But an even more potent 
objection is that an inconsistent policy might well result; indem- 
nity being granted in some Gases, while denied in others, although 
the directors are equally deserving in each case. 

In the event any one of the above procedures is utilized, there 
are still other difficulties and uncertainties that beset the use of 
the corporate agreement method of reimbursing the director. The 





of the corporation, each Director as such, and as a member of any committee 
of the board, shall be entitled to receive such remuneration as may be fixed 
from time to time by the Board of Directors; provided, however, that the 
aggregate of such remuneration of any director as a director and as a member 
of any committee of the Board, shall not exceed during any one calendar year 
the sum of $5,000. Each Director and officer shall also be indemnified by the 
corporation against expenses reasonably incurred by him in connection with 
any action, suit, or proceeding to which he may be made a party by reason 
of his being or having been a Director or officer of the corporation, except 
in relation to matters as to which he shall be finally adjudged in such action, 
suit, or proceeding to have been derelict in the performance of his duty as 
such Director or officer; and the foregoing right of indemnification shall not 
be exclusive of other rights to which he may be entitled as a matter of law.” 
Proxy statement of Johns-Manville corporation dated March 2, 1940. 

29 Gambel v. Queens County Water Co. 123 N. Y. 91, 25 N.E. 201 (1890); 
Thurmond v. Paragon Colliery Co., 82 W. Va. 49, 95 S.E. 816 (1918); Latten, 
The Minority Stockholder and Intra-Corporate Conflict 17 Iowa L. Rev. 313, 
331-2 (1934). 
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actual drafting of the agreement must be done with care. There 
must be excluded from its scope any pending litigation, to the 
extent of that portion of the litigation expenses incurred prior to 
the adoption of the by-law. To include these pre-existing charges 
would invite an attack based upon the principle that the directors’ 
past services having been compensated, the attempt to pay addi- 
tional compensation would be a prohibited gift.°° If courts would 
hold that these payments are expenses and not compensation, then 
the result might be different. 

Also to be considered in drawing up the agreement is the 
amount of reimbursement and for what items. A standard of rea- 
sonable expenses is often used in corporate agreements. This is a 
fair standard because it preserves the element of discretion that 
is needed in some cases with respect to this factor. But one can 
easily see that if the items and amount are left to each corpora- 
tion, an infinite number of variations are possible depending on 
the views of the particular corporation. 

These are but a few of the difficulties that can be encountered 
if this problem is to be solved through the efforts of the individual 
corporations. Difficulties and uncertainties such as these have led 
the General Counsel’s office of the Securities Exchange Commis- 
sion to question the validity of these agreements.*! The commission 
supervises the issuance of proxies by corporations having securi- 
ties listed on a national securities exchange. In spiie of its doubt 
as to legality, the commission has permitted the inclusion of these 
agreements in proxy statements if they follow a certain form.*? 

In Ohio, corporate agreements are used by corporations. Each 
corporation prepares its agreements as it sees fit and consequently 
there are many different types. There are no Ohio cases touching 
upon the validity of these corporate agreements. The only Ohio 
case dealing with this problem of reimbursement held that there 
must be a benefit upon the corporation or that the payment must 


3040 Cor. L. Rev. 1192, 1203 (1940); Cf. Young v. U. S. Mortgage & Trust 
Co., 214 N. Y. 279, 108 N.E. 418 (1915). 

3140 Cor. L. Rev. 1192, 1206 (1940). 

32 General Counsel’s office has interposed no objection to the following: 
“Each director and officer (and his heirs, executors and administrators) shall 
be indemnified by the corporation against reasonable expenses incurred by 
him in connection with any action, suit or proceeding to which he may be 
made a party by reason of his being or having been a director or officer of 
the corporation, except in relation to matters as to which he shall finally be 
adjudged in such action, suit or proceeding to have been derelict in the per- 
formance of his duty as such director or officer; and the foregoing right of 
indemnification shall not be exclusive of other rights to which he may be 
entitled as a matter of law.” The S. E. C. and Directors’ Indemnity: Recent 
Developments, 40 Cor. L. Rev. 1206, 1207 (1940). 
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be authorized by the shareholders.** This seems to be broad enough 
to cover corporate agreements. However, it is too sweeping to ef- 
fect a standard policy. The foregoing analysis now forces the con- 
clusion that if we permit each corporation to provide for reimburs- 
ing its directors by agreement, the results will be unfavorable. As- 
suming that reimbursement is good policy, we find many corpora- 
tions making no provisions whatever; many do adopt agreements 
but they are a hodge-podge, having no trace of standardization and 
all are subject to the defects and uncertainties considered above. 
It is submitted that this whole problem can perhaps best be solved 
by the legislature. But here again the path must be carefully trod 
because there have been enactments in this area in other states 
which have failed to measure up to expectations in the effectua- 
tion of the desired policy. We shall now consider, along with de- 
sired provisions, some of the missteps that should be avoided in 
solving the problem by statute.*4 


REIMBURSEMENT BY STATUTE 


Some of our states have become conscious of the uncertainty 
and doubts that emanate from reliance on corporate authority, by- 
law or charter provision for reimbursement. Accordingly, in order 
to dispel this uncertainty and establish a standard policy, they have 
enacted statutes that afford remedies in this situation. California,*5 
Kentucky,3* New York,3’? and Wisconsin** are included in those 
states which have taken this salutary step. But the enactments vary 
as to execution of the policy and in some cases leave much to be 
desired. 

In the first place the statute should afford an exclusive remedy. 
It should not be merely an enabling act authorizing corporate agree- 
ments. It should make ineffective any by-law, charter provisions 
or case law on the subject. It should also apply to directors and of- 
ficers of the corporation and at the same time to foreign as well as 
domestic corporations. Whether or not a man is an officer or di- 
rector should make no difference in the light of the over-all policy 
needed and desired. Likewise, the soundness of the policy can 
best be promoted by making it applicable to all corporations. 
Furthermore, this constructive policy would be given more vitality 
if it were not restricted to shareholders’ derivative suits. Even 





33 Griesse v. Lang, 37 Ohio App. 553, 175 N.E. 222 (1931). 

34For a further discussion of the corporate agreement method of reim- 
bursement see Bates & Zuckert, Directors’ Indemnity; Corporate Policy or 
Public Policy?, 20 Harv. Bus. Rev. 244 1942). 

35 Cau. Srat., c. 934 (1943); Ca. Crv. Cope § 375. 

36 Ky. Acts, c. 40, § 1 (1942); Ky. Rev. Srats. §§ 271 and 245 (1942). 

37N. Y. Gen. Corp. Law, Sec. 27a, L. 1941, c. 209. 

38 Wis. Srat., c. 182, § 182.01 (9a) (1949). 
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though this discussion has been made with a derivative suit setting, 
it should be recognized that this type proceeding is not the only 
one confronting the director. The statutory remedy should apply 
not only to shareholders’ derivative suits, but also to actions by 
the corporation, by a receivor or trustee of a corporation, by credi- 
tors, by any governmental body or by any person or corporation. 
This would place no limitation upon the class of complainants or 
the kind of proceedings to which indemnity applies. There seems 
to be no reason why indemnity should be confined to one type of 
proceeding.*? 

As was stated earlier, of the few courts which do permit reim- 
bursement, the greater number require that a benefit be bestowed 
upon the corporation before reimbursement will be allowed the 
successful director. Any statute on this subject should anticipate 
this interpretation and make the language unambiguous by per- 
mitting indemnity notwithstanding any lack of benefit upon the 
corporation. 

Then tco, some extant enactments on the subject have been 
brought to test because they were made applicable to pending 
litigation. Generally, however, it has been held that such retro- 
spective or retroactive legislation is not invalid.*° Even though 
these provisions might be made severable if invalid, it might be 
wiser to make the act entirely prospective and thus avoid any dif- 
ficulties attending retroactive legislation. 


This type statute also has been questioned as to its constitution- 
ality under the equal protection clause of the Fourteenth Amend- 
ment. Several legal writers have noted the possibility that a statute 
does discriminate against corporations when it directs that a cor- 
poration, which unsuccessfully sues its fiduciaries, must pay, not 
only court “costs,” but also actual expenses, whereas an individual 
who unsuccessfully institutes a suit against his agent is penalized 
only the usual statutory costs (which bear no reference to actual 
expenses) .‘! Possibly, corporations can be reasonably classed for 
this purpose. 

It should also be considered that a fair act should have re- 
ciprocity in favor of the corporation. When the director or officer 
is adjudged guilty of breach of trust he should be made to reim- 





39 Ballantine, California’s 1943 Statute as to Directors’ Litigation Expenses: 
An Exclusive Remedy for Indemnification of Directors, Officers and Employees, 
31 Caurr L. Rev. 515, 517 (1943). 

40 Application of Bailey, 178 Misc. 1045, 37 N. Y. S. 2d 275, 279, 281 (1942); 
Ann., Validity of Retrospective Legislation Awarding Attorneys’ Fees (1934) 
90 A. L. R. 530, 537. 

41 Hornstein, Directors’ Expenses in Stockholders’ Suits, 43 Cor. L. Rev. 
301, 309 (1943). 
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burse the corporation for its cost in obtaining redress. This cost 
not infrequently amounts to almost as much as the recovery. 

The heart of a statute on this subject is the reimbursement it- 
self. Who should determine the directors’ expenses and attorneys’ 
fees? How much should they be, and for what? What should be 
the procedure for awarding compensation to counsel for defendant 
directors? The statutes have varied on this provision and in some 
cases the results have been unsatisfactory. No statute should pro- 
vide that a director or officer will be mandatorily reimbursed, un- 
less adjudged liable for “actual negligence or misconduct” in the 
performance of his duties. This is too broad. It permits the di- 
rector to obtain indemnity when he escapes liability on grounds 
other than freedom from negligence or misconduct, such as pro- 
cedural defects, Statutes of Limitations, dismissal or delay in suit. 
The defendant director should be found innocent on the merits be- 
fore he should be entitled to any indemnity as a matter of right. 

Also connected with the problem of reimbursement is the re- 
lated problem of who should decide when it should be given, and 
how much. Any statute that leaves these questions to the discre- 
tion of the board of directors or to the shareholders has not at- 
tained the maximum degree of fairness that is possible. Provisions 
inserted to guarantee impartial voting by directors or stockhold- 
ers are utterly impractical and cannot be enforced.*? Then too, 
quite often, the directors and stockholders do not possess the es- 
sential factors of first-hand, knowledge of services actually render- 
ed in order to determine the amount that should be awarded coun- 
sel for a director. 

It is submitted that the proper party to resolve the questions 
relevant to indemnity is the court that tries the suit. The judge is 
in a position fairly to determine the merits of the cause and the 
value of the attorneys’ services rendered therein. More often than 
not, the association of the members of a board of directors with a 
fellow director is too intimate to permit an unbiased consideration 
of his claim for reimbursement, even where the board is possessed 
of the facts necessary to a just decision.*? The judge should have 
the discretion to withhold indemnity should he determine that the 
conduct of the party is such as not to fairly and equitably merit 
such indemnity. In this manner, a director might still receive in- 
demnity should a suit be dismissed before it has gone to trial on 
the merits. This method of using the court to determine the value 
of legal services in a case before it has been utilized in other pro- 
ceedings. It has been used in suits for violations of the Copy- 





42 Ballantine, supra note 39, at 529. 


43 Comment, Right to Attorneys’ Fees in Shareholders’ Derivative Suits, 
30 Caurr. L. Rev. 667, 675 (1942). 
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right Law“ or the Securities Act of 1933,45 and under the Bank- 
ruptcy Act.*6 

Having placed the duty of awarding compensation upon the 
court, there remains the matter of procedure. It would seem to 
save time and cost if application to the court for compensation were 
made in the suit against the director, preferably before judgment 
for the director. The application should be filed by the attorney de- 
fending the director. His compensation could then be made a part 
of the judgment. The judge is generally in a position to have first 
hand knowledge of the services that have been rendered in the pro- 
ceeding before him. Coupled with this application for compensa- 
tion there should be notice served upon the corporation or its rep- 
resentative and upon the plaintiff and other parties in the action 
or proceeding. Determining the amount of compensation is often 
difficult since the court does not have any amount of recovery to 
rely on when the director is successful. Applications for reimburse- 
ment would require close supervision by the court since counsel for 
the corporation may not be too disposed to keep down reimburse- 
ment to an attorney for a director who passes upon the continuance 
of the employment of the corporation counsel. 

Another major concern in drafting the statute herein contem- 
plated relates to the possibility that the director may be successful 
only in part, or perhaps voluntarily settles the case. Not infrequent- 
ly, due to forms of pleading, the director is able to be partially suc- 
cessful in his defense. It would seem that the ideal statute would 
authorize indemnity for partial success but leave it entirely to the 
discretion of the judge sitting at the trial. Compensation should al- 
ways be reasonable and if, upon the equities, the judge finds that 
the partially successful director should be compensated, he should 
be free to do so. 

The question becomes more involved with respect to a volun- 
tary settlement by the director. It is possible to rely entirely up- 
on the discretion of the judge and permit indemnity if the settle- 
ment is made before a court. However, it seems rather inconsistent 
to allow a party to voluntarily settle a claim against himself and 
then, in turn, seek reimbursement from the party to whom he paid 
the settlement. 

These provisions here touched upon are by no means exhaus- 
tive. They are intended to point up that even though the statute 
is the proper method for dealing with this problem, it too may pre- 
cipitate the evils, doubts, and uncertainties, that we found frequent- 
ly accompany indemnity methods discussed earlier. It is obvious 





4435 Strat. 1084 (1909), 17 U. S. C. § 40 (1941). 
45 48 Star. 907 (1934), as amended, 15 U. S. C. § 77 k (e) (1941). 
4652 Srar. 900-901 (1938), 11 U. S. C. §§ 641-643, 647, 650 (1941). 
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that the maximum effectuation of the desired policy with a rea- 
sonable degree of fairness will only be obtained after careful study 
of the deficiencies of the methods of attempted correction. The 
knowledge thus obtained must be skillfully transmuted into a stat- 
ute approaching the pinnacle of drafting finesse if that policy is to 
materialize as an enactment beneficial to society. 


SUMMARY 

The advent of the corporation on the economic horizon to, in 
many cases, positions of great power has revolutionized our eco- 
nomic structure to such an extent that each individual is intimately 
affected by their decisions, policies and activities. An increase in 
the power of the corporation means an increase in the responsibili- 
ties of the directors and officers who direct and manage them. We 
must keep pace with these advances, and, as long as they do affect 
our lives we should not hesitate to make certain that they are in 
the hands of our most capable men, men who are conscious of their 
trust and who will not jeopardize the welfare of society as a whole 
for the sake of the selfish interests of a few. One step or aid to the 
procurement of these high caliber men is the creation of safeguards 
around the periphery of directorship or management. Remove those 
barriers that prompt many able men to shy away. Today, the in- 
creasing possibility of being forced to defend a derivative action 
with its attendant cost is a thorn that penetrates to the very core. 
A guarantee of reimbursement will aid in dispelling these fears 
and attract the qualities of leadership the offices demand. 

We have seen that the guarantee of reimbursement is too un- 
certain and haphazard if left to the caprice of the individual cor- 
porations. Likewise, the courts have seemingly failed to recognize 
the need as it exists today. Corporation agreements are a step in 
the right direction but they lack standardization and fail to solve 
the problem in many cases. 

In the final analysis, the problem should be left to the wisdom 
of the legislatures if uniformity is to be obtained. They are in the 
best position to promote the best interests of society. California’s 
legislative body has accepted the challenge and come forth with 
what would appear to be one of the finest acts on this subject.*’ 

Corporate agreements are utilized in Ohio. One Ohio case*® 
indicates the court view on the matter. Ohio has no statute on di- 
rectors’ reimbursement. It is suggested that the Ohio General As- 
sembly would be doing the populace of the state and nation a serv- 
ice were it to consider and act upon the question of reimbursing 
directors and officers for successful defense of a derivative suit. 

Cornelius W. Dillon 





47 Note 35, supra. 
48 Note 33, supra. 











Recent Decisions 


Anti-Trust Law — RESTRAINT oF TRADE — ESTABLISHING 
Maximum PRICES 


Defendants, manufacturers of distilled spirits, cancelled plain- 
tiff’s distributorship franchise because of his failure to adhere to 
maximum resale prices set by the defendants. Plaintiff sued and 
recovered treble damages for violation of the Sherman Anti-Trust 
Act. The case was reversed on appeal. 182 F. 2d 228 (7th Cir. 
1950). On certiorari, held, reversed. An agreement among com- 
petitors to fix maximum resale prices restrains ability of traders 
to sell in accordance with their own judgment and therefore is 
in violation of the Sherman Anti-Trust Act. Kiefer-Stewart Co. v. 
Joseph E. Seagram Inc., et al., 340 U.S. 211 (1951). 

The Sherman Anti-Trust Act is declaratory of the previous 
common law on agreements in restraint of trade. United States v. 
American Tobacco Co., 221 U.S. 106 (1911); American Column 
and Lumber Co. v. United States, 257 U.S. 377 (1921); United 
States v. American Linseed Oil Co., 262 U.S. 371 (1923); Cline v. 
Frink Co., 274 U.S. 445 (1927); 21 Cong. Rec. 2457-60 (1890). A 
contract in restraint of trade was one which imposed a restriction 
upon the business of both parties by limiting competition between 
them in the supposed interest of both. Mitchell v. Reynolds, 1 P. 
Wms. 181 (Ch. 1711); Cincinnati Packet Co. v Bay, 200 U.S. 179 
(1906). The general common law rule was that contracts in re- 
straint of trade were in themselves bad in the eyes of the law 
unless from the peculiar circumstances of each particular case 
they appeared to be reasonable. Beal v. Chase, 31 Mich. 490 (1875) ; 
Lange v. Werk, 2 Ohio St. 519 (1853); Morris Run Coal Co. v. 
Barclay Coal Co., 68 Pa. 173, 8 Am. St. Rep. 159 (1872); Parrer- 
SON, RESTRAINT OF TRADE 5 (1891). Agreements fixing prices were 
construed as restraints of trade at common law. United States v. 
Addyston Pipe and, Still Co., 175 U.S. 211 (1899); Pope, The Legal 
Aspect of Monopoly, 20 Harv. L. Rev. 181 (1906). In reviewing 
the decisions of the past sixty years considerable conflict is ob- 
served on the issue of whether price-fixing agreements are illegal 
per se or whether reasonableness is a valid defense. Peppin, Price 
Fixing Under the Sherman Anti-Trust Act, 28 Cauir. L. Rev. 667 
(1940). The argument for the test of reasonableness is that since 
every agreement regulating trade restrains trade, the true test of 
legality is whether the restriction imposed regulates or suppresses 
competition. Standard Sanitary Manufacturing Co. v. United States, 
226 U.S. 20 (1912); Thomsen v. Cayser, 243 U.S. 66 (1917); Board 
of Trade v. United States, 246 U.S. 231 (1918). The doctrine that 
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price-fixing is illegal per se rests upon the argument that the power 
to fix prices gives the power to control the market and to fix arbi- 
trary and unreasonable prices. United States v. Trans-Missouri 
Freight Ass’n, 166 U.S. 290 (1897); Dr. Miles Medical Co. v. John 
D. Park & Sons, 220 U.S. 373 (1911); United States v. Trenton 
Potteries Co., 273 U.S. 392 (1927); THornron, CoMBINATIONS IN 
RESTRAINT OF TRADE 277 (1928). This doctrine that price fixing 
is illegal per se is followed by the federal courts today. United 
States v. National Association of Real Estate Boards, 339 U.S. 489 
(1950); see Notes, 8 C.J.S. 1042; 50 A.L.R. 1000 (1927). The con- 
cept of price-fixing has been extended to include any tampering 
with the price structure. United States v. Socony-Vacuum Oil Co., 
310 U.S. 150 (1940); HanpLer, CoNnstrucTION AND ENFORCEMENT 
OF THE FepERAL ANTI-TRust Laws 14 (TNEC Monograph 38, 1941). 
An intent to increase prices is not an essential element of price 
fixing. Fashion Originators Guild of America Inc. v. F.T.C., 312 
U.S. 457 (1941). 


In the principal case the Court considered for the first time 
the legality of maximum price ceilings. The court of appeals deter- 
mined that these price levels still preserved the area of competi- 
tion and as such were valid. The Supreme Court, in unanimously 
reversing the court of appeals, included the setting of maximum 
prices within the concept of price fixing. The objective of our 
anti-trust legislation in prohibiting all unreasonable restraints up- 
on commerce is to protect’ the consumer against high prices caused 
by the removal of competition. Eastern States Lumber Ass’n v. 
United States, 234 U.S. 600 (1914); Wilder v. Corn Products Re- 
fining Co., 236 U.S. 165 (1915); Paramount Famous Lasky Corp. 
v. United States, 282 U.S. 30 (1930); Manderville Island Farms v. 
American Crystal Sugar Co., 334 U.S. 219 (1948); Srockine AND 
Watkins, Monopo.ty AND FREE ENTERPRISE 258 (1951). At first 
blush the setting of maximum price ceilings appears to be the 
exact antithesis of impairment of competition, because fixing a 
maximum price permits competition below the established level, 
while fixing resale prices entirely eliminates price competition. 
The validity of this subtle distinction is vitiated in the instant case 
by the defendants’ subsequent action, as found by the district 
court, of entering into fair trade contracts with all wholesale dis- 
tributors by which the above maximum price also became the 
minimum price. By refusing to distinguish between an agreement 
to prevent an increase in the resale price and an agreement to 
fix the resale price, the Court has prevented the use of this device 
to evade the Sherman Act. 


Donald H. Tishman 
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APPEALS — OrpDER GRANTING New TriAt Nor FINat OrpDER 


An action was brought by the beneficiary upon a life insurance 
policy. Plaintiff received a verdict and judgment. Defendant filed 
a motion for new trial within ten days after the judgment was 
rendered. The trial court, in granting the motion, ordered the judg- 
ment vacated and a new trial granted on the grounds of newly dis- 
covered evidence and that the verdict and judgment were mani- 
festly against the weight of the evidence. On appeal to the Court 
of Appeals for Hamilton County it was found that there had been 
no abuse of discretion by the trial court in granting the motion and 
the appeal was dismissed on the ground that it was not predicated 
on a final order. On appeal to the Ohio Supreme Court, held, af- 
firmed. An order vacating a judgment and granting a new trial does 
not constitute a judgment or final order and Ohio General Code § 
12223-2, providing that “. . . an order vacating or setting aside a 


judgment and ordering a new trial, is a final order. . . .” is uncon- 
stitutional. Green v. Acacia Mutual Life Ins. Co., 156 Ohio St. 1 
(1951). 


Under the sponsorship of the Ohio State Bar Association, Ohio 
General Code § 12223-2, 117 Ohio Laws 615, effective August 23, 
1937, was amended to read in part “. . . an order vacating or setting 
aside a general verdict of a jury and ordering a new trial, is a final 
order which may be reviewed... .” It was well established at that 
time that the jurisdiction of the court of appeals was limited by 
the Ohio Constitution to a review of judgments and final orders, 
and that the legislature had no power to limit or enlarge that juris- 
diction. Cincinnati Polyclinic v. Balch, 92 Ohio St. 415, 111 N.E. 
159 (1915). The court ruled this 1937 statute, supra, unconstitu- 
tional as a legislative attempt to enlarge the jurisdiction of the court 
of appeals, holding that to constitute a final order “. . . There must 
be a dismissal of the action or some judgment in the broadest sense, 
determining the ultimate rights of the parties. . . .” and that the 
granting of a new trial was merely an interlocutory step toward 
finality or judgment, and in the absence of abuse of discretion, does 
not constitute a final order. Hoffman v. Knollman, 135 Ohio St. 170, 
20 N.E. 2d 221 (1939). This holding followed the doctrine initiated 
in Conord v. Runnels, 23 Ohio St. 601 (1873). 

Section 6, Article IV of the Ohio Constitution was amended, 
effective January 1, 1945, to read “.. . The Courts of Appeals shall 
have. . . such jurisdiction as may be provided by law to review. . . 
judgments or final orders of. . . courts of record inferior to the 
Court of Appeals. .. .” (Emphasis supplied) The words “or final 
orders” were added by the amendment, although it had previously 
been held that the word “judgments” included “final orders.” Chan- 
dler & Taylor Co. v. Southern Pacific Co., 104 Ohio St. 188, 135 N.E. 
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620 (1922). This amendment removes from the constitution the 
determination of the appellate jurisdiction of the courts of appeals 
and authorizes the legislature to so determine, limited, however, 
as before, to judgments or final orders. 

Sections 11575, 11576 and 11578 of the General Code were 
amended in 1945 resulting in a drastic change in our procedure in 
that a judgment is now rendered on the verdict before a motion 
for new trial may be filed. The effect of these changes is that a 
motion for new trial is no longer directed at the verdict but is now 
directed at the judgment and if favorably received, results in the 
vacation of that judgment. Ross, Some Comments on Changes in 
Ohio Procedure, 31 Onto Op. 358 (1945). 

It is clear that an “abuse of discretion” in granting a new trial 
is reviewable, but such term “. . . connotes more than an error of 
law or of judgment; it implies an unreasonable, arbitrary or un- 
conscionable attitude on the part of the court... .” Steiner v. Cus- 
ter, 137 Ohio St. 448, 31 N.E. 2d 855 (1940). For the purpose of 
making an order granting a new trial reviewable even in the ab- 
sence of abuse of discretion, Ohio General Code § 12223-2, 122 Ohio 
Laws 754, effective September 30, 1947, was again amended to 
read, “. . . or an order vacating or setting aside a judgment and 
ordering a new trial, is a final order which may be reviewed... .” 
In the principal case, the court did not reach the issue of abuse 
of discretion by the trial court, but confined itself to the constitu- 
tional validity of this statute. 


The issue as the court saw it, was, does the fact that a judgment 
is now rendered before a motion for new trial may be filed, invest 
that judgment with the attributes of a judgment or final order as 
those terms are used in the constitution. In answering this ques- 
tion in the negative, the court contends that a judgment is within 
the power of the trial court to vacate until the motion for new trial 
has been determined or until the period in which such motion may 
be filed has expired, hence, such a judgment lacks the requisite of 
finality. In effect, the court considers such a judgment as a mere 
pro forma judgment and as being completely extinguished when 
the trial court grants the motion for new trial. Having so disposed 
of the pro forma judgment, all that is left is the order granting a 
new trial which, as was determined in Hoffman v. Knollman, supra, 
is not a judgment or final order. 


A sharp dissent is registered by three judges who attack pri- 
marily the premise of the court that a judgment rendered upon 
a verdict is a mere pro forma judgment. An order vacating a judg- 
ment rendered upon a motion for directed verdict or judgment 
notwithstanding the verdict, and granting a new trial is held to 
constitute a final order. Cincinnati Goodwill Industries v. Neuer- 
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man, 130 Ohio St. 334, 199 N.E. 178 (1935); Michigan-Ohio-Ind. 
Coal Ann. v. Nigh, 131 Ohio St. 405, 3 N.E. 2d 355 (1936); Murphy 
v. Pittsburgh Plate Glass Co., 132 Ohio St. 68, 4 N.E. 2d 983 (1936). 
The dissent contends that a judgment rendered upon a verdict is 
of the same quality as that rendered upon a directed verdict, that 
it is rendered after a full hearing on the merits and that a party 
who loses such a judgment should be entitled to appeal before un- 
dergoing the expense and delay of a new trial. 

It would seem that the court’s adherence to a literal inter- 
pretation of final order as the criterion of appealability is not con- 
sonant with the basic doctrine that a litigant who has obtained a 
substantial legal right should not be deprived of that right with- 
out being allowed a review of the order so depriving him. That a 
judgment obtained upon a verdict is a substantial legal right can- 
not be denied, but as a result of this case, a constitutional amend- 
ment appears to be the only remedy. 

Thomas T. Taggart 





CriinaL Law — Evipence — “TruTH SERUM” 

Defendant was convicted of making and uttering a check drawn 
upon a bank in which he had no account. In the lower court de- 
fendant sought to introduce into evidence a report of statements 
he had made while under the influence of sodium pentathol, the 
so-called “truth-serum.” The drug had been administered by a 
clinical psychologist. Counsel for defendant contended that the evi- 
dence was admissible on three theories: (1) on the theory of past 
recollection recorded, Catir Cope or Crvit Proc. § 2047; (2) to 
show the facts upon which the psychologist based his opinion; and 
(3) that it was evidence that should be allowed defendant in sup- 
port of his defense. The trial court excluded this evidence. On ap- 
peal held, affirmed. Even if the memorandum were admissible, 
which the court did not hold, it would not amount to reversible er- 
ror in the absence of a showing of prejudice. People v. McNichol, 
100 Cal. App. 554, 224 P. 2d 21 (1950). 

Appellant’s sole defense was that because of a state of self in- 
duced intoxication he had been unconscious of his acts. He testified 
that he had no recollection of his conduct at the time the alleged 
offense was committed. The court stated that since he had no recol- 
lection, any statements which he may have made were not made 
when the fact was fresh in his memory, nor could he say that the 
statements made were correctly reported, both of which are re- 
quired by the California Code, supra. The court further pointed out 
that the record showed appellant had the report in his possession 
when he testified he had no recollection of his conduct at the time 
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in question, therefore the irresistible conclusion was that the re- 
port did not refresh his memory, nor could it since he had none. 
What was expected to be shown by the report was not proffered 
by the counsel for the appellant. 

The psychologist testified that any person consuming the 
amount of liquor the evidence showed the appellant consumed 
would not have a conscious intent to defraud. The court was un- 
able to determine how statements made by appellant during the 
experiment would have served to show facts upon which the psy- 
chologist based his conclusions; even if the notes would have shown 
a denial of the offense, it would be merely hearsay and a self-serv- 
ing declaration, and hence inadmissible. In conclusion the court 
stated that it was well settled that the opponent, but not the of- 
fering party, had a right to have the jury see a paper to be used 
for refreshing the memory of the witness. Reid v. Reid, 73 Cal. 
206, 208 14 Pac. 781 (1887). 

The scientific use of durgs in eliciting truth began in Texas in 
1922, although this function of the drug was discovered in 1916. 
From 1922 until the present the police have been using the drug 
as an aid in solving various crimes and inducing confessions. 

In 1926 the Supreme Court of Missouri, in affirming a convic- 
tion for rape in which the defendant attempted to introduce in evi- 
dence the deposition of a doctor in support of his innocence, re- 
ferred to the “truth-serum” as a clap-trap. In this case the de- 
fendant had denied his guilt while under the influence of the “truth- 
serum.” The trial court excluded the evidence and the Supreme 
Court said, “Barring the sufficient fact that it cannot be otherwise 
classified than as a self-serving declaration,” it is also, “in the pres- 
ent state of human knowledge, unworthy of serious consideration. 
The trial court therefore. . . ruled correctly in excluding this clap- 
trap from the consideration of the jury.” State v. Hudson, 289 S. 
W. 920 (1926). Recently a defendant on trial for murder in Vir- 
ginia offered results of the “truth-serum” test which had been 
made three months after indictment and nearly five months be- 
fore defendant was tried. The Supreme Court of Appeals of Vir- 
ginia held that the results were properly excluded, and pointed 
out that the record did not show what drug was used nor did it 
contain any evidence as to the reliability of the test; furthermore 
at times the defendant’s answers were maudlin and obviously self- 
serving. Orange v. Commonwealth, 191 Va. 423, 61 S.E. 2d 267 
(1950). 

It has always been the policy of the law to be slow in accept- 
ing new scientific methods for discovering facts hidden from the 
lay person. A very common example is the use of fingerprints in 
determing identification. Fingerprints were first used officially to 
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record the identity of individuals in 1851, in India. In 1911 the 
Supreme Court of Illinois, considering the admissibility of evidence 
identifying the accused by means of fingerprints, held that although 
such evidence was not sufficient in itself it was admissible if com- 
bined with other evidence tending to establish identity. Of course 
this was after fingerprints had been used in police identification 
in the United States for many years. The court also stated that 
when photography was first introduced it was seriously questioned 
whether pictures thus created could properly be admitted in evi- 
dence, but that now they are admitted without question. People 
v. Jennings, 252 Ill. 534, 96 N.E. 1077 (1911). For a brief history 
of the use of fingerprints for identification see People v. Sallow, 10 
Misc. 449, 165 N.Y. Supp. 915 (1917). 

According to a recent experiment involving the use of sodium 
amytal conducted by Professor Frederich C. Redlich, of Yale Uni- 
versity Medical School, it is the neurotic individual, especially one 
with strong feelings of depression, guilt, and anxiety who confess- 
es when under the influence of sodium amytal. Some criminals 
are inclined to confess because they have a tendency toward self- 
punishment, or because of other underlying conditions of the mind. 
Persons with well integrated personalities were able to stick to a 
lie in spite of the drug. It was the opinion of Professor Redlich 
that the use of such testimony in court would not be justified with- 
out the supplementary testimony of a psychiatrist. Redlich, Nar- 
coanalysis And Truth, AM. J. or Psycriatry Vol. 107 No. 8. Be- 
cause the drug weakens inhibitions and stimulates the imagination, 
there is also a danger that the questions asked are too suggestive. 
See also Despres, Legal Aspects of Drug Induced Statements, 14 
U. or Cut. L. Rev. 601 (1947); Gagnieur, The Judicial Use of Psy- 
chonarcosis In France, 40 J. Crim. Law 37 (1949). 


In view of the above the Missouri Supreme Court may have 
been justified in declaring the evidence unworthy of considera- 
tion by the jury, especially considering the year of the decision. 
This may or may not be true today. If in the future scientists are 
in accord on the trustworthiness of the “truth-serum,” then state- 
ments made under the influence of the drug should be admissible. 
See Wicmore, Evmence Sec. 841 (a) (3rd. ed. 1940). This should 
result notwithstanding the fact that such statements are presently 
considered to be within the rule against involuntary confessions, 
and also within the rule against self-serving declarations. It is ex- 
ceedingly dubious that the omission by the court in the principal 
case of any statement concerning the accuracy or reliability of the 
“truth-serum” test is indicative of confidence therein. 

Jack V. Danaher 
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EvmEnce — ADMISSIBILITY — ILLEGALLY OBTAINED EVIDENCE 

Defendant was convicted of having driven an automobile while 
under the influence of intoxicating liquor. The State’s sole evi- 
dence was obtained as a result of an illegal arrest and the arrest- 
ing officer’s testimony. On appeal, held, reversed. Evidence obtain- 
ed by a violation of constitutional guarantees is inadmissible if a 
timely objection is made thereto. Rickards v. State, 77 A. 2d 199 
(Del. 1950). 

Whether or not illegally obtained evidence should be admis- 
sible involves a policy judgment. The common law rule followed 
by a majority of the courts today is that such evidence is admissible. 
People v. Defore, 242 N. Y. 13, 150 N. E. 585 (1926); 8 Wicmore, 
Evmence §§ 2183, 2184 (3d ed. 1940). Courts taking the majority 
approach feel, as a matter of policy, that the overall social gain 
from crime detection through illegally obtained evidence outweighs 
the injustice done to one individual. People v. Defore, supra. These 
courts suggest increased criminal and civil sanctions against the 
peace officer who acts improperly as a means of protecting the in- 
dividual who has been wronged. Atkinson, Admissibility of Evi- 
dence Obtained Through Unreasonable Searches and Seizures, 25 
Cot. L. Rev. 11, 22 (1925). But wouldn’t this tend to thwart their 
expressed policy? Wigmore’s position is that the rules of evidence 
should not be an indirect sanction against the overzealous police 
officer. 8 WicmoreE, EviweNceE § 2183 (3d ed. 1940). Finally, these 
courts hold the constitutional guarantee is to prevent an invasion 
of privacy and does not extend to returning seized property or 
preventing a further invasion by suppressing its use as evidence. 
U. S. v. Snyder, 278 Fed. 650 (N. D. W. Va. 1922). If this last 
judgment be true, then the only reason to exclude evidence would 
be this added sanction’s tendency to prevent an initial invasion of 
privacy. 

The Federal rule, which is followed by an ever increasing num- 
ber of the states, would exclude such evidence on a constitutional 
basis. Boyd v. U. S., 116 U. S. 616 (1886); Weeks v. U. S., 232 U.S. 
383 (1914). These courts favor a policy of individual protection 
over crime detection. There is a feeling also that this provides the 
only adequate sanction to control police officers. Atkinson, supra. 
Some say it is beneath the dignity of the law to stoop to the use 
of illegally obtained data to put a man behind bars. Judicial Con- 
trol of Illegal Search and Seizure, 58 Yate L. J. 144 (1948). The 
Federal rule thus (1) maintains dignity in a court’s action, (2) 
adds another sanction to deter overzealous officers, and (3) in- 
creases protection for individuals in the true spirit of the Constitu- 
tion by preventing the use of the evidence after the initial in- 
vasion. 
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Until the principal case Delaware had followed the majority 
rule. State v. Chuchola, 2 Harr. 133, 120 Atl. 212 (1922); State v. 
Epescopo, 7 Harr. 429, 184 Atl. 872 (1936). This shift to the Fed- 
eral rule is in line with the growing trend and, in the opinion of 
the writer, the better reasoned cases. 

William H. Lutz, Jr. 





JUDGMENTs — Use Or Extrinsic EvipENcE To 
IMPEACH THE VERITY Or THE RECORD 


Plaintiff filed a supplemental petition pursuant to Ohio Gen- 
eral Code Section 9510-4 against the Republic Mutual Insurance 
Company to satisfy a default judgment recovered against Miller, 
who was insured by Republic, for injuries received in an automobile 
accident. The judgment was predicated upon service purportedly 
made in conformity with Ohio General Code Section 6308-2 et seq., 
which allows service upon the Secretary of State as the agent of 
non-resident motorists and resident motorists who conceal them- 
selves, in actions arising out of the use of Ohio highways. Repub- 
lic attacked the judgment on the ground that it was void because 
summons had not been mailed to Miller “at his last known address” 
within the meaning of Ohio General Code Section 6308-2, but rather 
to his last known residence address although plaintiff knew of a 
later business address used by Miller. However, both the sheriff's 
return and the record of the case affirmatively stated that service 
was had at defendant’s “last known address.” The municipal court 
held for defendant Republic but was reversed by the court of ap- 
peals. A motion to certify was allowed by the Supreme Court. 
Held, reversed. Where judgment is based upon service made pur- 
suant to Ohio General Code Section 6308-2 it may be shown to be 
void by proof that service was not mailed to defendant “at his last 
known address” although such proof is outside of and contradicts 
the record. Conner t. Miller; The Republic Mutual Insurance Com- 
pany, 154 Ohio St. 313, 96 N.E. 2d 13 (1950). 

It is difficult to state any general rule concerning the definition 
of “last known address” because of the different language used in 
the various statutes relating to service of process. The principal 
case holds it to mean any address whatsoever and not merely de- 
fendant’s last known residence address; further, the court held 
that a plaintiff is required at his peril to ascertain defendant’s last 
known address as a matter of fact so far as it is reasonably possible 
to do so. Hartley v. Vitiello, 113 Conn. 74, 154 Atl. 255 (1931); 
Crankhite v. Belden, 193 Wis. 145, 211 N.W. 916 (1927). 

At common law, the record imported absolute verity and could 
not be attacked. 3 Bl. Comm. 24, 3 Steph. Comm. 583; FREEMAN, 
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Law or JupGMENTS § 122 (4th ed. 1892). A particular application 
of this was the conclusiveness accorded the sheriff’s return. Rex 
v. Elkins, 2 Burr. 2129 (1767); Bar v. Satchwell, 2 Strange 813 
(1728); Sunderland, The Sheriff's Return, 16 Cox. L. Rev. 281 (19- 
16). Today, such verity is not given court records, and the weight 
of authority holds that the record may be impeached by extrinsic 
evidence in a direct attack upon the judgment. Salladay v. Bainhill, 
29 Ia. 555 (1870); Mullins v. Rieger, 169 Mo. 521, 70 S.W. 4 (1902). 
Contra: Moore v. Green, 90 Va. 181, 17 S.E. 872 (1893). However, 
the older view still prevails for a collateral attack on a judgment, 
and a long procession of authority attests the verity and conclusive- 
ness of the record. (E. g.) Lake v. Tomes, 405 Ill. 295, 90 N.E. 2d 
774 (1950); White v. White, 294 Ky. 563, 172 S.W. 2d 72 (1943); 
Cincinnati, S. & C. R. Co. v. Belle Centre, 48 Ohio St. 273, 27 N.E. 
464 (1891). Contra: ResTaTEMENT, JupGMENTS § 12 (1942). 

The case law in Ohio concerning the use of extrinsic evidence 
to contradict the record seems to follow the differentiation made 
between direct and collateral attacks. The following cases hold that 
extrinsic evidence may be used to impeach the verity of the record 
in a direct attack in order to show that the court lacked jurisdic- 
tion thereby making the judgment void: Lenz v. Frank, 152 Ohio 
St. 153, 87 N.E. 2d 578 (1949); Hayes v. Kentucky Joint Land 
Bank of Lexington, 125 Ohio St. 359 (1932); Kingsborough v. Tous- 
ley, 56 Ohio St. 450, 47 N.E. 541 (1897). The principal case ex- 
pressly overruled so much of Hendershot v. Ferkel, 144 Ohio St. 
112, 56 N.E. 2d 205 (1944), as held the record conclusive in a di- 
rect attack. 

The following cases hold that evidence dehors the record may 
not be used to impeach its verity in a collateral attack: Cincinnati, 
S.& C. R. Co. v. Belle Centre, supra; Trinkle v. Longworth, 13 Ohio 
St. 431 (1862); Wainscott v. Young, 74 Ohio App. 463, 59 N.E. 2d 
609 (1944). However, the difficulty arises when the courts attempt 
to distinguish between direct and collateral attacks. A direct attack 
has been defined as an attempt to have a judgment or a decree 
declared void in a proceeding instituted for that specific purpose, 
whereas a collateral attack is an attempt to impeach the validity 
or binding effect of the decree as a side issue or in a proceeding 
instituted pirmarily for some other purpose. FreEMAN, Law OF 
JupcMEnts, § 306 (5th ed. 1925). 


The confusion in Ohio began with Kingsborough v. Tousley, 
supra, where the defendant set up as a defense to an action on a 
prior in personam default judgment that the court in the former 
action had no jurisdiction of his person. The court held this to be 
a direct attack. Section 11, comment (a), of the Restatement of 
Judgments describes this defense as a collateral attack, but it would 
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seem that the court was correct in regarding it as an equitable de- 
fense, equivalent to an independent suit in equity to enjoin the en- 
forcement of the judgment, and hence a direct attack upon it. In 
another portion of Section 11, comment (a), of the Restatement 
of Judgments the taking of independent proceedings in equity to 
prevent the enforcement of a judgment is given as an example of a 
direct attack. The reasoning in Kingsborough v. Tousley, supra, 
led to a logically dubious decision in Lenz v. Frank, supra, where- 
in the plaintiff brought an action to recover land which the de- 
fendant had purchased at a tax foreclosure sale. The plaintiff pray- 
ed that the two tax deeds be declared void. The court, quoting 
Kingsborough v. Tousley, supra, found this to be a direct attack 
and allowed the plaintiff to impeach the record with extrinsic evi- 
dence to show that proper service was not made upon her. Plaintiff’s 
action in Lenz. v. Frank would seem to have been a collateral rather 
than a direct attack as her primary purpose was to recover the 
land, and the attack on the twe tax foreclosure decrees was mere- 
ly incidental to the real and true relief actually sought. Yet, in 
Moor v. Parsons, 98 Ohio St. 233, 120 N.E. 305 (1918), the de- 
fendant, who proceeded under Ohio General Code Section 11632 
and asked that a mortgage foreclosure decree be set aside, was not 
allowed to use extrinsic evidence to show that service by publica- 
tion was not had upon him in conformity with the controlling stat- 
ute. The property in question had passed to purchasers in good 
faith. The court held that this was a collateral attack as interests 
of third parties had become involved. It was further held that since 
the record was in order Ohio General Code Section 11633 was con- 
trolling, because that section makes Ohio General Code Section 11- 
632 inapplicable where title to the property involved has passed to 
a purchaser for value. A more consistent approach would seem to 
be for the Ohio courts to allow extrinsic evidence to impeach the 
record in a collateral attack rather than characterize attacks as di- 
rect which by definition are collateral. New York has done this. 
Ferguson v. Crawford, 70 N. Y. 253 (1877); ResTATEMENT, JuDs- 
MENTS, § 12 (1942). 


In conclusion, the result of the principal case does not seem 
surprising as Republic’s action was commenced while the proceed- 
ing was still pending and was therefore a direct attack. Warren Tel. 
Co. v. Miller, 96 N.E. 2d 430 (Ohio App. 1949). However, one im- 
portant point of conjecture remains in Ohio. What would be the 
outcome of an “independent action in equity” by a defendant to a 
former mortgage foreclosure decree where he seeks to have this 
former decree declared void by using evidence outside the record 
to show that proper service by publication was never made upon 
him? Will the Ohio courts reaffirm Moor v. Parsons, supra, or will 
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they follow the reasoning of Kingsborough v. Tousley, supra? It 
would seem that the Ohio Supreme Court would, in such a case, be 
compelled to resolve this conflict. 

John B. Dwyer 





Municipat CorPoRATIONS — Powers UNDER Home RULE 
Wuen Not AvutHorizeD By CHARTER 

The commission of the City of Dayton, which by charter is the 
legislative body of that city, passed an ordinance directing that the 
city join the Municipal Finance Officers Association of Ohio and 
that the director of finance of the city issue a voucher in payment 
for such membership. The director of finance refused to comply 
on the grounds that such an expenditure is in no way authorized 
by the city charter and that it would be a misapplication of public 
funds. Held, the commission has the authority to make such an 
expenditure and the appropriation is for a public purpose. State 
ex rel. McClure, City Manager, v. Hagerman, Director of Finance, 
155 Ohio St. 320 (1951). 

Article XVIII, Section 3, of the Ohio Constitution states that 
“Municipalities shall have authority to exercise all powers of local 
self-government. .. .” The courts have held that this provision is 
self-executing in the sense that no further legislative act is required 
to render the powers of self-government available to a city. State 
ex rel. Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 (1913); Perrys- 
burg v. Ridgway, 108 Ohio St. 245, 140 N.E. 595 (1923); Mansfield 
v. Endly, 38 Ohio App. 528, 176 N.E. 462 (1931), affirmed in 124 
Ohio St. 652, 181 N.E. 886 (1931). Since the overruling of State ex 
rel. Toledo v. Lynch, supra, in Perrysburg v. Ridgway, supra, the 
decisions have consistently sustained the authority of a municipal- 
ity to exercise the powers granted in Article XVIII, Section 3, of 
the Constitution without first adopting a charter under the pro- 
visions of Article XVIII, Section 7. Perrysburg v. Ridgway, supra; 
Mansfield v. Endly, supra. 

A fact situation almost identical with that in the principal case 
was presented in State ex rel. Thomas v. Semple, Director of Fi- 
nance, 112 Ohio St. 599, 148 N.E. 342 (1925). In that case the court 
held that the Director of Finance could not be forced to honor a 
voucher issued to cover the dues of the city of Cleveland in the 
Conference of Ohio Municipalities. The court based its decision on 
the ground that such an expenditure was not authorized by the 
city’s charter. This decision was squarely overruled in the principal 
case. 

It had been difficult from the first to reconcile the Semple case, 
supra, with the Lynch, Ridgway, and Endly cases, supra. If the 
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home rule powers granted by Article XVIII, Section 3, emanate 
directly from the Constitution and do not depend upon further legis- 
lative action or on the adoption of a charter it is hard to see why 
the failure to enumerate any one power in a charter should mean 
that the municipality in question can not exercise that power, as- 
suming that there is no other reason for denying it. The Semple 
case, supra, has been criticized on this ground. Seasongood, Cincin- 
nati and Home Rule, 9 Onto Sr. L. J. 98, 114 (1948). It is indicated 
in 28 Ohio Jurisprudence, Municipal Corporations § 128, p. 242, that 
it might be necessary to have a power enumerated in the charter 
in order that any specific body, such as the municipal council, might 
exercise it. Home rule power is derived directly from the Constitu- 
tion; a charter serves simply to distribute and perhaps limit power 
within the municipal framework. It would seem that the broad 
grant of legislative power to the city commission or council found 
in the municipal charters would embrace the specific power in ques- 
tion. In the principal case, the Dayton city charter states that the 
commission is the legislative body of the city. 

In North Carolina, which is not a home rule state, Green v. 
Kitchen, 229 N. C. 450, 50 S.E. 2d 545 (1948), held that a munici- 
pality had the implied power to appropriate money to send police- 
men to the National Police Academy for training as a result of the 
delegation to municipalities of the power to maintain law and order 
within their boundaries. 

Aside from the above question, there is a problem raised by 
the rule that municipal funds can be expended only for a public 
purpose. Cole v. La Grange, 113 U.S. 1 (1884); State ex rel. Toledo 
v. Lynch, supra. Although the Semple case, supra, is often cited 
in support of this proposition, the opinion in that case seems to be 
based primarily upon the lack of authority in the charter rather 
than the purpose of the expenditure. The tendency of the modern 
cases is toward a liberal view of the question. This gives vitality 
to the proposition that the determination of what is a public pur- 
pose is primarily a legislative function. For example, payment 
of dues in a municipal league has been held a public purpose in 
City of Glendale v. White, 64 Ariz. 231, 194 P. 2d 435 (1948); Peo- 
ple ex rel. Schlaeger, County Collector v. Bunge Brothers Coal Co., 
392 Ill. 153, 64 N.E. 2d 365 (1945); and Hays v. City of Kalamazoo, 
316 Mich. 443, 25 N.W. 2d 787 (1947). The sending of municipal 
officers to attend conferences or training programs was held a pub- 
lic purpose in City of Roseville v. Tulley, City Treasurer, 55 Cal. 
App. 2d 601, 131 P. 2d 395 (1942); People ex rel. Schlaeger, Coun- 
ty Collector v. Bunge Brothers Coal Co., supra; Tousley v. Leach. 
180 Minn. 293, 230 N.W. 788 (1930); Green v. Kitchen, supra. An 
old Ohio case, which, in the light of the principal case is probably 
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no longer good law, held that a city is not liable for the expenses 
of a building inspector incurred at a convention of such officials. 
State, ex rel. Marani v. Wright, City Auditor, 17 Ohio Cir. Ct. 
(N.S.) 396 (1911). 

The principal case, by holding that the power of a city to pay 
for membership in such organizations as the Municipal Finance Of- 
ficers Association of Ohio does not depend on authorization in the 
charter, gives effect to the basic principles of home rule and adopts 
a liberal approach to the question of what constitutes a public pur- 
pose in municipal expenditures. 

Charles D. Shook 














